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Glossary and abbreviations
Term

Meaning

Authority

The Waste Disposal Authority entering into the Contract
with the Contractor

Communications Strategy

A strategy setting out how the Authority will manage
internal and external communications regarding the
Contract

Contract

The contract between the Authority and the Contractor
for the design, construction, installation, operation and
maintenance of the residual waste treatment facility

Contract Expiry Plan

The plan for managing what happens when the Contract
expires, which amongst other things identifies the
resources required

Contract Management Board

The principal body within the Authority with responsibility
for overseeing the management of the Contract

Contract Management Manual

The document produced by the Authority which sets out
the key processes to be followed within the Authority to
ensure the Contract is managed effectively

Contract Manager

The named individual with overall responsibility for
managing the Contract Management Team and reporting
to the Contract Management Board

Contract Management Team

A combination of core team members who manage the
Contract, and specialists who support the core team.

Contractor

The private sector company entering into the Contract
with the Authority, which is normally a Special Purpose
Vehicle

Defra

Department for the Environment, Food and Rural Affairs

DPA

Data Protection Act 1998

DRP

Dispute Resolution Procedure

EA

Environment Agency

EfW

Energy from Waste

EIR

Environmental Information Regulations 2004

EPA

Environmental Protection Act 1990

FBC

Final Business Case

FoI

Freedom of Information Act 2000

GMT

Guaranteed Minimum Tonnage

HWRC

Household Waste Recycling Centre

IAA

Inter-Authority Agreement

IT

Information Technology

Local Partnerships

Local Partnerships LLP
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Term

Meaning

LPA

Local Planning Authority

MoU

Memorandum of Understanding

MRF

Materials Recovery Facility

NGO

Non-governmental organisation

NNDR

National Non Domestic Rates

PFI

Private Finance Initiative

PI

Professional Indemnity

PID

Project Initiation Document

PPP

Public Private Partnerships

Pre-PB FBC

Pre-Preferred Bidder Final Business Case

RHI

Renewable Heat Incentive

ROC

Renewable Obligation Certificate

SAC

Special Area of Conservation

SoPC 4

Standardisation of PFI Contracts Version 41

SDP

Service Delivery Plan

SPV

Special Purpose Vehicle

SRO

Senior Responsible Officer

Transition Period

The period from Contract signature up to the end of the
second year of the operational period of the Contract

Transition Plan

A plan to identify, resource and timetable the tasks which
need to be undertaken in the Transition Period

TUPE

Transfer of Undertakings (Protection of Employment)
Regulations 2006

Variation Business Case

A Business Case produced by the Authority to support its
decision to agree a Revised Project Plan or any other
major variation to the Contract

Voluntary Termination

Voluntary termination of the Contract by the Authority in
accordance with Clause 73 of the WIDP Contract

WCA

Waste Collection Authority

WDA

Waste Disposal Authority

WI Credits

Waste Infrastructure Credits (formerly known as PFI
Credits)

WIDP

Waste Infrastructure Delivery Programme

WIDP Contract

The standard form residual waste treatment contract
published by WIDP in November 20102

1

SoPC4 is available online at the following link:
http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hmtreasury.gov.uk/ppp_standardised_contracts.htm
2
The WIDP Contract is available online at the following link:
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1 INTRODUCTION
1.1 The purpose of the guidance
This guidance is aimed at Authorities which are looking to procure or manage waste
management contracts. The guidance provides a reference and best practice information
source. It draws on experience and expertise developed through Local Partnerships’
support for Defra’s Waste Infrastructure Delivery Programme (WIDP) and extensive
experience of negotiating contractual terms and managing procurement challenges across
the waste sector in general.
It sets out to help ask the right questions at the right time so that an Authority as a whole has
sufficient technical knowledge of the services being provided to competently specify
requirements and manage delivery – enabling them to perform the role of an ‘intelligent
customer’.
This guidance does not seek to make Contract Managers into legal experts or to answer all
their Contract questions. It is designed as a reference document, and the aim throughout
writing it has been to make it easy to read and to use plain English. It should be read in
conjunction with the Authority’s Contract.
It is based on the WIDP Contract and this is referred to extensively throughout the guidance.
However, it has been prepared to assist Contract Managers with navigating the Authority's
Contract. Neither this guidance nor the WIDP Contract should be taken as setting out the
position of the Authority and the Contractor in the Authority's Contract. In the event of any
inconsistency between this guidance, the WIDP Contract and the Authority's Contract, the
Contract Manager should always rely on the terms of the Authority's Contract as setting out
the position between the parties. Some aspects of the guidance may also be useful for PPP
projects, or other projects which use non-standard models and documents.
Although intended for Authorities, it is anticipated that Contractors, advisers to Authorities
and to their Contractors may also find this guidance useful. A consultation on the content
took place in 2012, and feedback from that consultation is included below. Local
Partnerships welcomes feedback on this document to inform the update of future editions.
Best practice on contract management does change over time, and it is yet to be seen how
HM Treasury’s successor approach to PFI (PF23), published in December 2012, will affect
the sector.

3

https://www.gov.uk/government/publications/private-finance-2-pf2

Guidance on managing a residual waste treatment contract

14

1.2 Contract management
1.2.1

What is Contract management?

A good definition of contract management is contained within the “Strategy Plan for Contract
Management” for the Allenby Connaught MOD project signed in 2005:
“Contract management is the process that enables both parties to a contract to meet their
obligations in order to deliver the objectives required from the contract. It also involves
building a good working relationship between customer and provider. It continues through
the life of the contract and requires the parties to be proactive to anticipate future needs as
well as managing proactively immediate situations that arise”.
This quotation makes it clear that whilst the Contract is at the heart of contract management
there is more to it than simply being aware of the contractual provisions. Managing the
relationship between the Authority and the Contractor is key to good contract management.
This guidance has been written to help readers to acquire a better understanding of their
Contract and to help them determine what management actions are required to manage the
Contract effectively. Whilst a proactive approach to contract management is recommended
Authorities should be mindful of the fact that the facility is under the control of the Contractor
for the duration of the Contract and the Contractor is entitled to manage the facility as it feels
fit subject to the terms of the Contract.
For waste projects it should be recognised that a principal obligation on the Authority is the
delivery of Contract Waste to the Contractor and therefore contract management includes
consideration of matters relating to that obligation.
1.2.2

The objectives of Contract management

The principal objectives of contract management systems in the context of waste PFI/PPP
projects are to:
•

protect the Authority, over the anticipated lifespan of the Contract, from dilution of the
commercial position negotiated during the procurement period;

•

maximise the value for money available from any Contract Changes made in
accordance with the Change Protocol;

•

ensure that the Authority receives what it is paying for, within the boundaries of the
Contract whilst achieving value for money. This means optimising efficiency,
effectiveness and economy of the service or relationship described by the Contract,
balancing costs against risks and actively managing a professional and business-like
relationship between the parties;

•

make sure that the works and services which the Authority has procured are delivered
and that the Contract continues to provide a high level of service to its users;
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•

monitor performance so as to ensure delivery of the service to the contracted standard:
and report benefits to WIDP, to provide assurance that value for money is being
obtained from the taxpayers’ PFI investment; and

•

promote a common approach to problem solving between the Authority and the
Contractor.

For Contracts developed and signed whilst the Best Value legislation was fully in force
(between 2006-2010), there will have been an aspiration to demonstrate continuous
improvement over the life of the Contract. While certain aspects of the Best Value legislation
have changed over time, for example the performance framework, the Best Value duty itself
continues to apply to Authorities. Section 5.2.2 of this guidance covers the Best Value
Regime in more detail.
If the following characteristics of contract management are present it is likely that the
Contract will deliver its objectives:
•

both Contractor and Authority have a clear understanding of the performance standards
to be met;

•

both Contractor and Authority have a clear understanding of the dispute resolution
process, the escalation pathway, and the sanctions to be applied if performance
standards are not met;

•

the Authority’s Contract Management Team performs an effective, informed, client role
in which the Contract requirements are applied robustly, consistently and fairly from the
outset; and

•

the Authority’s Contract Management Team deals effectively with any changes that
become necessary during the operational life of the Contract.

1.2.3

Why is good Contract management important?

Good contract management is essential for public authorities. In a report published in 2011,
the National Audit Office commented on a particular project as follows:
“knowledge of the complex contract was vested in just a few individuals. This risk has been
addressed by developing a contract manual and raising staff awareness of the contract
arrangements.”4
Authorities should recognise the importance of contract management. The application of
best practice will:
•

maximise the chances of contractual performance in accordance with the Contract’s
requirements by providing continuous and robust contract management which supports
both parties;

•

optimise the performance of the project;

4

“Lessons from PFI and other Projects” NAO 28 April 2011
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•

support continuous development, quality improvement and innovation throughout the life
of the Contract;

•

ensure delivery of best value;

•

provide effective management of commercial risk;

•

provide an approach that is auditable;

•

support the development of effective working relationships between both parties;

•

encourage effective and regular communication underpinned by clear communication
mechanisms;

•

allow flexibility to respond to changing requirements;

•

demonstrate clear roles, responsibilities and lines of accountability;

•

ensure accurate and timely reporting of performance; and

•

provide early warning of potential issues (e.g. avoiding a scenario where the Authority
pays for capacity not used due to Contract Waste tonnages falling below a guaranteed
minimum).

Contract management requires the investment of significant levels of resource. Whilst, in
2015, the focus continues to be on realising savings wherever possible, Authorities should
be aware of making false economies in relation to contract management. For an Authority
paying a Unitary Charge of £30m per year, a Contract Management Team that prevented an
increase of just 1% would be saving the Authority £300,000 per year.
A failure to implement an adequate contract management system could result in:
•

an Authority paying for services which are not being received or are not being performed
satisfactorily;

•

the Contract not performing as anticipated, thus jeopardising project benefits;

•

changes to the balance of risk negotiated in the Contract; and/or

•

an Authority being unable to foresee Contractor failure or put in place contingency
measures.
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1.3 Aspects of the guidance
1.3.1

Scope of guidance

This guidance is intended to cover the general principles that should be followed by
Authorities in the Transition Period and when setting up and implementing Contract
performance monitoring arrangements for the operational period of a long term residual
waste PFI/PPP contract. Some issues covered in the Guidance relate solely to projects
which are eligible for WI Credits from Defra. These sections are clearly labelled.
The guidance assumes that the project is privately financed and does not address the issues
raised by an Authority choosing to finance the project itself.
In general the approach adopted assumes that the project is bank financed, using a highly
geared Special Purpose Vehicle (SPV) and that the assets transfer to the Authority on expiry
of the Contract. However in certain sections there is discussion of the implications of the
project being corporately financed (where the funding is raised based on the credit strength
of the Contractor’s or its parent company’s general (non project-specific) business and
balance sheet) and/or the assets not transferring to the Authority.
1.3.2

The relationship with the WIDP Contract and the Authority's Contract

This guidance is based on, and refers extensively to, the WIDP Contract. However it is not a
complete summary of the provisions set out in the WIDP Contract. It has been prepared to
assist Contract Managers in navigating the Authority's Contract. It is important to note that
for PFI projects (i.e. with WI Credits allocated from Defra) the Authority and WIDP will have
agreed project specific changes to the WIDP Contract as negotiated with the Contractor prior
to signature of the Authority's Contract. Neither this guidance nor the WIDP Contract should
be taken as setting out the position of the Authority and the Contractor in the Authority's
Contract. In the event of any inconsistency between this guidance, the WIDP Contract and
the Authority's Contract, the Contract Manager should always rely on the terms of the
Authority's Contract as setting out the position between the parties.
Contract Managers may find it helpful to refer to Appendix A to check where aspects of the
WIDP Contract are dealt with in this guidance.
Any descriptions in this guidance of the processes in the WIDP Contract are not intended to
be a complete statement of those processes and may not reflect the processes agreed in the
Authority's Contract. Contract Managers should ensure that the Contract Management
Manual refers to the actual provisions within the Authority's Contract rather than provisions
or summaries of the WIDP Contract.
1.3.3

Key themes in the guidance

In researching this guidance, Local Partnerships has found that, although, every project has
its own particular challenges there is a fairly high degree of consistency in relation to the key
aspects of contract management systems that need to be prioritised to meet those
challenges. These are:
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•

good management saves money;

•

effective monitoring;

•

knowledge of the Contract;

•

comprehensive communications (in and out, up and down);

•

good management systems including effective document management and record
keeping;

•

maintenance of access to expertise and support;

•

enforcement of Contract conditions (or a proper and formal negotiation to waive them);

•

retention of relevant governance structures with clear delegations, budgetary control
and variance analysis and a formal log of outstanding issues and a process to resolve
them; and

•

knowledge of developments within the Authority, the Contractor and the sector/industry.

The main thrust of the guidance is that during the transition from the procurement period to
the operational period the Authority should, through its Contract Management Team, apply
strong project management skills to drive the changes necessary in this period. Once
operational the emphasis shifts to consistent application of the contract management
systems developed during the Transition Period.
Investing in effective contract management often provides a very high return for the effective
value for the money spent.
In the Treasury’s guidance5 on “Making savings in operational PFI Contracts” the first
recommendation is that “Authorities should ensure that they have a good understanding of
the existing contractual terms and are effectively managing the Contract”.
1.3.4

Terminology in the guidance

The guidance refers to the WIDP Residual Waste Treatment Contract as the “WIDP
Contract”. The legal agreement between the Authority and the Contractor is referred to
simply as the “Contract” or the “Authority’s Contract” throughout this guidance. Alternative
terms with the same meaning are sometimes used, for example Project Agreement.
This guidance follows the WIDP Contract in referring to the Authority and the Contractor
throughout, except for references to the Contractor in the procurement period where the
phrase “bidder” is used.
For the purposes of this guidance, references to the “post close” period relate to the entire
period from Contract signature through to Contract expiry. This includes what is sometimes
5

This Treasury guidance is available on-line at:
https://www.gov.uk/government/publications/making-savings-in-operational-pfi-contracts
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referred to as the Transition Period, i.e. the period from Contract signature up to the end of
the second year of the operational period of the Contract. In turn the Transition Period
includes the “pre service period” which is used occasionally to refer to the period between
Contract signature and the commencement of services.
In general, we refer to the Unitary Charge or Annual Unitary Charge when referring to the
payment made by the Authority to the Contractor. This follows the approach in WIDP’s
guidance on payment mechanisms6 and the WIDP Contract7. The phrase “gate fee” is not
used as it tends to obscure the fact that most payment mechanisms involve a different
payment per tonne (or “gate fee”) at different tonnages, thereby generating an average gate
fee that varies with tonnage.
In the sections on project governance we use the term “Contract Management Board” when
referring to the principal body charged by the Authority with overall responsibility for
overseeing the project. In practice terminology for this group varies quite widely. Alternative
names we have seen include Operational Management Board and Project Board.
For the body formed to facilitate direct and regular liaison between the Contractor and the
Authority we have used the term “Liaison Committee” in accordance with the contractual
terminology in the WIDP Contract. Other terms we have seen used include Partnership
Board and Project Liaison Group.
For simplicity we refer to Authority and facility in the singular throughout the guidance.
Where there are specific issues arising for projects involving more than one Authority and/or
more than one facility, these are identified in the text.
Where we have used terms as defined in the WIDP Contract, these appear in capital letters.
Any additional capitalised terms used in this guidance but not derived from the WIDP
Contract are defined in the Glossary and Abbreviations section at the beginning of this
document.
1.3.5

Future development of the guidance

Local Partnerships intends to develop this guidance further as experience of managing long
term waste contracts deepens over time.
If any Authority wishes to suggest an area where it would like to see new or additional
guidance included in future versions of this guidance it should submit the proposal by e mail
to LPenquiries@local.gov.uk.

6

This is available online at the following link:
http://webarchive.nationalarchives.gov.uk/20130822084033/http://www.defra.gov.uk/environment/was
te/local-authorities/widp/widp-procurement-pack/
7

The WIDP Contract is available online at the following link:
http://webarchive.nationalarchives.gov.uk/20130822084033/http://www.defra.gov.uk/environment/was
te/local-authorities/widp/
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1.4 Other support
1.4.1

Support from Local Partnerships

This guidance sets out Local Partnerships’ view on best practice in relation to contract
management. In addition to this guidance, Local Partnerships acting through WIDP has
developed a number of channels though which it is able to disseminate best practice, i.e.:
•

direct support from WIDP’s Transactors and/or Commercial Team;

•

training courses for Authorities;

•

Network Group meetings;

•

the Defra website;

•

conferences; and

•

Contract Management Reviews.

These services are set out in more detail below.
1.4.2

Direct support from WIDP Transactors

Since 2006 WIDP has retained a pool of Transactors to support Authorities procuring
residual waste management treatment facilities through a PFI or PPP structure. As those
procurements have reached financial close those Transactors have been allocated to work
with Authorities in the post close period. The role of the Transactor in the post close period is
set out in a Memorandum of Understanding that WIDP would wish to sign with any Authority
wanting to have such dedicated Transactor support. This would replace any earlier
Memoranda of Understanding in place for the pre-close period. This support will be available
from the date of financial close until 15 months after Service Commencement.
Authorities which are not eligible to have a WIDP Transactor assigned to their project are still
encouraged to contact WIDP for assistance if they face major issues in relation to contract
management or are researching information on best practice. Such Authorities remain
eligible to access all the other sources of support offered by WIDP (see below).
1.4.3

Contract Management Reviews

WIDP has developed a Contract Management Review service that is available for Authorities
to use free of charge. These Reviews are delivered though an experienced reviewer drawn
from Local Partnerships working with a WIDP Transactor.
The Review typically involves a very high level review of the Contract, and a review of the
contract management arrangements. Its purpose is to assess whether the Contract is
maintaining its value. It may result in clear targeted goals to improve value.
The Review is largely interview based, with interviewees assembled from the core contract
management team of the Contractor and the Authority (including the Authority’s advisers).
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In some respects, it is similar to a Gateway Review, although it does not include interviews
with wider stakeholders such as the Authority’s Members. Further information on arranging a
Review can be obtained from the WIDP Transactor.
The timing of such Reviews should be discussed with WIDP in advance of any new stage in
the contract, for example before the start of construction or commissioning, or when the
Authority proposes significant changes to its management approach. Alternatively the
checklist at Appendix B will assist Authorities in undertaking their own review of their
contract management procedures.
1.4.4

Training

WIDP has developed a waste sector specific training course for Authority Contract
Managers. Drawing on WIDP’s knowledge of the waste sector and Local Partnerships’
established training capability, the training covers all aspects of contract management
reflected in this guidance. It is modular in format so Authorities can choose which modules
they wish to cover. The training normally takes the form of a two-day course, although this
can be tailored to meet the Authority’s requirements. The training would typically be
scheduled up to eight weeks following a contract management review, and should be
undertaken in plenty of time before embarking on the next stage to ensure the Authority has
sufficient time to take the appropriate actions. Participants will normally only be people who
are involved in contract management, and numbers should be limited to 10-12 people. It is
important for the SRO to be involved.
The training course is provided without charge to the Authority. Any Authority interested in
arranging a course for their Contract Management Team should submit an email request to
widp.programmeoffice@defra.gsi.gov.uk
1.4.5

Network Group meetings

WIDP also facilitates direct knowledge sharing between Authorities by holding regular
Network Group meetings. These allow Contract Managers facing similar issues to compare
their positions and learn from each other. These meetings are held quarterly on a regional
basis. The Northern group meets in Leeds and the Southern group meets in central London.
Any
Authority
wishing
to
attend
these
meetings
should
email
widp.programmeoffice@defra.gsi.gov.uk

1.5 Other sources of information and support
1.5.1

In house support

One of the themes of this guidance is that core Contract Management Teams need to be
flexible in size and composition, by drawing in extra resource at the right time, to reflect the
heterogeneous nature and unpredictable timing of the issues that can arise in the post close
period. The Contract Manager should make sure that, whilst not hoarding resource during
quiet times (s)he is able to access additional and/or specialist resources quickly when
needed. The objective should be to obtain advice that reflects good commercial positions in
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the market. The first place to look for such resource should always be in house. This may
mean having clear agreements with, for example, the head of the Legal Department and the
head of the Finance Department to provide additional input when needed for specific tasks.
An arrangement for sharing resource with other teams managing complex PFI/PPP
contracts is another option for increasing flexibility that should be explored. See also Section
3.5 below for information regarding external advisers.
In addition the contract management function might be able to benefit from a review by the
Authority’s own internal quality assurance processes.
1.5.2

Local Partnerships

Local Partnerships’ aim is to strengthen the public sector to deliver more effectively, achieve
more swiftly, and give value for money to the taxpayer and public service customer.
We bring together a team of leading edge experts solely for the benefit of the public sector
and the delivery of public services and infrastructure. Across our specialist programme
teams, we provide trusted, professional support and advice in the following areas:
•

delivery of major infrastructure programmes;

•

solving problems;

•

achieving savings, e.g., PFI contracts;

•

identifying funding;

•

sourcing and commissioning;

•

forming effective partnerships; and

•

procurement, negotiation and contract management.

Local Partnerships is owned by HM Treasury and the Local Government Association (LGA).
We receive some grant income from the LGA to support the delivery of their local objectives
but mostly we have to earn fees from the central government departments and local
authorities with whom we work directly.
For projects in England and Wales, Local Partnerships provides a Gateway programme
which incorporates two possible review points in the post close period i.e. Gateway 4 which
covers the “Readiness for Service” of a project and Gateway 5 which involves an operations
review and looks at the benefits realisation of the project at 5 yearly intervals.
1.5.3

HM Treasury – Operational Taskforce

HM Treasury published a number of Guidance Notes through the Operational Taskforce
located within Infrastructure UK.8 The guidance covers:

8

This is available online at:
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Note 1 – Benchmarking and Market Testing Exercises
Note 2 – Project Transition
Note 3 – Variations Protocol (for projects signed before SoPC4)
Note 4 – Contract Expiry

1.6 Explanation of the structure of the guidance
This guidance provides assistance with the key principles of contract management. Chapter
2 focuses on what the Authority needs to do to manage the transition from procurement to
contract management, including preparation for managing the Contract in the service period.
Chapter 3 examines the key issues in relation to setting up the Contract Management Team
as well as managing the team during the service period. The following 4 chapters focus on
issues of most relevance in the operational period by addressing the other key aspects of
contract management, i.e.:
Chapter 4 – Managing Service Performance
Chapter 5 – Contract Administration
Chapter 6 – Managing Relationships
Chapter 7 – Knowledge Management and Transfer
Chapter 8 focuses exclusively on the issues associated with the end of the Contract.
Throughout this guidance there are weblinks which should provide the reader with a quick
route to access additional relevant information. Most of the links are to websites outside
Local Partnerships’ control and which may be subject to redesign over time, which could
render the weblinks inoperative. If you find any weblink included in this guidance is not
functioning then please send an email to widp.programmeoffice@defra.gsi.gov.uk or to
LPenquiries@local.gov.uk to report the fault and to request an updated link if one is
available.

http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hmtreasury.gov.uk/ppp_operational_taskforce.htm
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2 THE PRE-OPERATIONS PERIOD
2.1 The Transition
2.1.1

Introduction

In 2006 HM Treasury’s publication “PFI: strengthening long-term partnerships”9 identified a
number of measures needed to improve PFI projects. It found that, although PFI contractors
were generally performing services to a high standard, there was a clear need to improve
the preparation which Authorities gave to the transition from the procurement to the
operational period. Signing the Contract and the completion of the facilities are key
milestones and measures of success, but it is the provision of the services over the life of the
Contract which determines the level of satisfaction of the users of those services and the
delivery of the benefits sought. Thorough preparation for contract management is vital for
successful delivery of the benefits of the project.
In the waste sector there is normally a long period between Contract signature and
operational commencement due to the requirement to secure planning consent and the
relatively long construction programmes for major waste treatment facilities. Following
construction, there is also the commissioning period which the facility must satisfactorily
complete before it can become fully operational. Some aspects of the contract management
arrangements will only be relevant during the operational period and can be developed
whilst the Contractor is securing planning consent and constructing the facility. However
some contract management processes will be relevant immediately the Contract comes into
force. Local Partnerships therefore recommends that preparations for contract management
and the development of the Contract Management Manual should start whilst the
procurement is still in progress particularly as knowledge of the key issues is fresh in
people’s minds. This means that the objective, the implications and the management issues
can be captured quickly and efficiently in the Contract Management Manual. The Authority
should as part of this process develop a clear Transition Plan preferably before financial
close. To achieve this, the necessary work should ideally commence at the appointment of
Preferred Bidder. However, even if a project has reached the later stages of procurement,
including financial close, it is never too late to introduce effective contract management
arrangements.
The activities during the Transition Period will vary from project to project: some projects will
go from procurement into a construction period and then into the full operational
period. Other projects may have an interim services arrangement during their construction
period whereby the Contractor delivers the services to a different specification and Payment
Mechanism until the acceptance certificate is issued and full services are delivered. A few
may have immediate services commencement concurrent with a core investment phase.
This guidance suggests how Authorities should prepare for their contract management role
before the procurement period has finished and the contract has been signed, and the
9

http://webarchive.nationalarchives.gov.uk/+/http://www.hm-treasury.gov.uk/pfi_strengthening_longterm_partnerships.htm
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preparations which should be made during the construction or interim service periods. The
approach recommended by Local Partnerships is for the Authority (through its Contract
Management Team) to approach the changes as a project and apply standard project
management controls to the project. The diagram below shows the various stages involved
in a typical Transition Period:

Transition Period

Procurement

Post Close

Operational

Pre-operational

Planning
Appointment
of Preferred
Bidder

Financial
Close

Construction

Satisfactory
Planning
Consent

Commissioning

Readiness
Certificate

Acceptance
Certificate

Acceptance
Certificate
Anniversary

Contract management should not be seen as a new activity detached from the procurement
period of the project. Planning and preparation for contract management should start to be
given serious attention in the procurement period10 and then developed further during the
planning and construction periods of the project. The post close stage of a project is a critical
phase in terms of continuity and handover from the procurement team to the Contract
Management Team. The Authority should be aware that if key staff leave following financial
close, knowledge can be lost unless it is transferred to the Contract Management Team.
Particular focus should be on how knowledge can be maintained during the construction and
commissioning phases. It is important to maintain momentum during the post close period,
with the signing of the Contract seen as the beginning rather than the end of the process.
When the Authority is transferring existing Contracts, sub-contracts or arrangements with
landfill operators, transfer stations, or off takers from HWRC sites to the Contractor it should
recognise that the procedures, technology, working practices transferred will affect the
Contractor’s ability to comply with the standard of the new Contract from the outset.

10

Even at the Preferred Bidder stage the Contractor may start planning/public engagement activities
which may require input or communications input from the Authority. Thus there will be some activities
that start before financial close and that will continue into the post close period. These activities will
require continuous management by the Authority.
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2.1.2

Project Managing the Transition

The multiple tasks involved in the Transition Period, including developing and then
implementing the systems for contract management, amount to a substantial project in their
own right. It is therefore sensible to manage the development process using the
conventional project management tools. These include producing some form of Project
Initiation Document (PID) covering the work involved. This should be approved by the
Contract Management Board to demonstrate its commitment to supporting the Contract
Management Team. The PID should analyse the project into stages so that the Contract
Manager and the Contract Management Board can monitor progress from stage to stage.
Typically the stages for contract management would comprise:
•

planning for contract management - prior to contract signature;

•

contract management systems development – between contract signature and start of
construction;

•

contract management systems implementation – during the Construction period; and

•

review and control of contract management systems – after Service Commencement.

The PID should include a concise and precise description of the project objectives. It is
important that both public and private sector parties are aligned in their understanding of the
Authority’s objectives for the project. Therefore the Authority’s project team should consider
holding a joint workshop/away day with the bidder prior to Contract signature to ensure that it
has a good understanding of the Authority’s objectives and vice versa. An example of a PID
is included at Appendix C.
PFI Projects
For PFI projects the Pre-Preferred Bidder Final Business Case had to include a
description of the objectives of the project. This could be extracted and incorporated
within the Project Initiation Document.
Documenting the project objectives in the PID will provide the Authority’s Contract
Management Team with a useful benchmark to help assess the success of the project
against the original aspirations, during the course of the Contract. It will also provide a
foundation for briefing any stakeholders who also need to understand the Authority’s
objectives.
Once the PID has been approved the project management of the Transition stage should
deliver the following key outputs which are explored in the remainder of this Chapter 2:
•

Transition Plan (see Section 2.1.3)

•

Reporting Systems (see Section 2.1.4)

•

Resourcing the Transition (see Section 2.1.5)

•

Budgeting for contract management (see Section 2.1.6)
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•

Project Governance (see Section 2.1.7)

•

Risks and Issue Management (see Section 2.1.10)

•

Quality Management (see Section 2.1.11)

•

Contract Management Manual (see Section 2.1.12)

•

Lessons Learned Log (see Section 2.1.15)

2.1.3

Developing a Transition Plan

PFI Projects
Projects that have WI Credits were required to submit a Pre-Preferred Bidder Final
Business Case to demonstrate that preparations for contract management had been
adequate and a Transition Plan had been developed.

The purpose of the Transition Plan is to identify and timetable the tasks which need to be
undertaken prior to Service Commencement, including the development of all its contract
management systems, the public sector resources required to perform them and any
consequent training needs for the team. The Contract Manager should prepare the
Transition Plan well before contract signature. This is one of the key reasons why the
Contract Manager should be appointed early.
The Transition Plan should include a list of activities, identify inter-dependencies, timescales
and resources and should be updated regularly. It should link to the communications plan to
make sure that all timings are appropriate and that stakeholders have been prepared for the
changes. The plan is critical to the successful management of the project in the Transition
Period and hence should be subject to rigorous review by both the internal QA processes
and the Project Board.
An illustrative example of the contents of a Transition Plan is attached at Appendix D.
After the appointment of a Preferred Bidder, Authorities should request a project plan from
the bidder which sets out the tasks to be undertaken by the Contractor up to Service
Commencement. It is obviously desirable that the bidder should not be delayed by any
actions on the part of the Authority. Therefore as a minimum the Authority’s project team
should review this plan to see if there are any activities in the bidder’s plan which suggest
that some additional activities should be added to its own Transition Plan. Alternatively the
two parties could develop a joint plan as the CBI advocated in its 2006 report on contract
management11. Plans should anticipate any requirements in the Contract which require work
to be done by either party before financial close. It is recommended that the Transition Plan
is an appendix to the Contract Management Manual.

11

CBI “Realising Best Practice on Procurement and Contract Management” November 2006
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2.1.4

Developing the right reporting systems

The reporting systems put in place should be driven by the need for information to be used
internally within the Authority and for reporting to external bodies. If information is needed
then it is important that the information is gathered in an efficient and effective manner.
Equally if there is no clear need for information it should not be collected or reported as this
just creates an unnecessary burden on limited resources. The development of the project’s
post close reporting systems must start well before contract signature as the information the
Authority’s Contract Manager will need from the Contractor should be specified in as much
detail as possible in the Contract. However although the Contract will specify the original
reporting requirements these may change over time and therefore the Contract may not
necessarily be the definitive statement of all requirements. Additional requirements should
be formally agreed with the Contractor and properly documented.
The Contract Manager should be mindful that the Contractor will also have obligations to
report to its investors and there should be scope for using the same reports for some of the
information required by the Contract Manager.
In most projects the need for information reporting will be driven principally by:
Body

Need for Information

Liaison Committee

To fulfil its function especially its role in reviewing all aspects of the
performance of the Contract.

Contract
Management
Board

To fulfil its function including its role in reviewing:
•

the implementation of the Transition Plan; and

• the quality of the service delivered by the Contractor in the
operational period.
The Authority

For formal decision-making and scrutiny processes and for informal
briefing of members and officers and for fulfilling obligations to
submit data to WasteDataFlow.

HM Treasury

For all PFI projects (and potentially for all privately financed projects
in the future) certain financial information has to be submitted to HM
Treasury. This is currently collected via the Sponsor Department i.e.
Defra.

Defra

Defra requires certain data from Authorities with WI Credits to allow it
to assess whether the investment by Defra in supporting Authority
procurements is value for money. It may also require information
from Authorities receiving WIDP Transactor support from time to
time.
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Body

Need for Information

External Auditors
and Inspectors

Authority auditors seeking both process assurance as to correct
application of the Payment Mechanism and assurance as to the
Contract being managed effectively so as to minimise financial risk
and ensure value for money is delivered.

External
Stakeholders

The need for information will depend on the requirements of the
particular stakeholder.

For all reports that are required it is essential that all users of the reporting system
understand the following aspects of the reporting system:
•

which party is responsible for providing the report;

•

where the report should be sent;

•

the exact contents of the report;

•

the required standards and tolerances for the information (e.g. can numbers be rounded
to the nearest thousand?);

•

the process for reviewing the information reported;

•

the process for the recipient of the report to use if it is necessary to seek clarification on,
or completion of, the contents of the report;

•

the period covered by the report;

•

the frequency of the report;

•

the deadline for the submission of the report; and

•

the information owner.

Where a report contains information about progress against a timetable there needs to be a
clear procedure in place for updating the plan whilst also retaining a copy of the original plan
to allow an analysis of the ultimate out-turn against the original plan.
When each stage of the Transition Period is completed it is good practice for the Contract
Manager to complete an end stage report for the Contract Management Board as well as a
plan for the new stage that is just beginning. Such reports should identify any deliverables
that have not been completed and will require completion or further action in the following
stage.
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2.1.5

Resourcing the Transition

The Transition Period covers a number of different stages, each likely to have different
resource requirements. The stages should be reviewed in advance and plans made for
adjusting the resources in the Contract Management Team to match the demands of the
project. This needs to be done on a project specific basis. However the comments below
should be applicable to the majority of projects and are intended to provide a starting point
for the Authority’s planning exercise.
During the planning period of the project12 the contractual obligations on the Authority may
be relatively light. However there will be a need to provide some support to the Contractor in
securing a Satisfactory Planning Permission. This will need input from relatively senior
people involved with the project. As this is the stage where any local objections to the choice
of site are likely to attract the most publicity there is also likely to be a lot of work required to
communicate the facts about the project to a range of stakeholders. This can be very time
consuming and the Contract Manager should ensure that enough resource is mobilised early
enough for the Authority to be taking a proactive rather than a reactive approach. If the
planning application is refused locally then the planning period will be extended and there
will be a need to maintain the resources required for longer than anticipated.
During the construction period, although the major obligations rest with the Contractor there
are a number of important tasks for the Authority (through its Contract Management Team)
to perform (see Section 2.3). These require different skills to those used in the planning
period. Section 3 addresses these issues and goes into more detail in relation to assembling
the team for the Transition Period and maintaining appropriate resources for the operations
period.
2.1.6

Budgeting for Contract Management

PFI Projects
The Authority’s plans and budgets for contract management had to be set out in the PrePreferred Bidder Final Business Case (Pre-PB FBC). WIDP required the cost to the
Authority of monitoring the Contract to be included in the affordability model submitted at
the Pre-PB FBC stage. The Pre-PB FBC also had to detail how the contract monitoring
would be delivered by the Authority.
Authorities need to plan their budgets for contract management in good time. These should
include the cost of personnel dedicated to operational contract monitoring and also for
personnel who may be needed at specific stages in the operational period of the project, e.g.
for market testing exercises. Even if the Contract follows the WIDP Contract (Clause 32.1)
and requires self-monitoring by the Contractor of the performance of the services, the
Authority should still undertake its own contract monitoring and budget accordingly for its
own costs.
12

This stage can commence prior to financial close, if the Preferred Bidder starts its pre-application
consultation activities. This will potentially generate publicity for the project and may trigger the
mobilisation of groups opposing the project.
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The budget for the contract management function should be based on detailed consideration
of a wide range of relevant factors including:
(a) Governance and Managing the Transition
•

The activities identified within the Transition Plan;

•

the requirements of the Contract;

•

the overall approach for day to day contract management;

•

the resource in the project team for the procurement period and its availability in the
post close period;

•

the resource available elsewhere within the Authority and its capability and cost;

•

the scope for using staff involved in the delivery of waste to the Contractor to undertake
some of the monitoring in relation to aspects of the service where they interface with the
Contractor, e.g. at delivery points;

•

the governance arrangements for both the pre-operational and the operational periods;
and

•

the need to carry out “shadow” running of arrangements required for the service period
before Service Commencement to test their efficacy outside of a live environment.

(b) Setting up the Contract Management Team and Managing Service Performance
•

The roles and tasks of the Authority during the various stages;

•

the level of staffing and resource required to monitor the construction period;

•

staffing and responsibilities during the operational period;

•

the required skills and experience of monitoring team;

•

any necessary provision for staff training needs;

•

the need for succession planning for key members of the Contract Management Team;

•

the need for access to, and the cost of, external advisers;

•

the structure for the Authority’s Contract Management Team in terms of roles and posts;
and

•

the estimated total cost for each post.

(c) Contract Administration
•

How the Contract Management Team will carry out any post close contract evaluation
over the life of the Contract;
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•

arrangements for the Authority’s internal auditing of the project;

•

contractual arrangements for periodic market testing and benchmarking; and

•

the need for additional resource for limited periods over the life of the Contract, e.g.

o

Agreeing Changes to the Contract in accordance with the Change Protocol;

o

Responding to contingencies/emergencies;

o

Contractual dispute management;

o
Managing processes
commencement; and
o

relating

to

long-stop

dates

for

planning

or

service

Market testing/benchmarking.

(d) Managing Relationships
•

The Contract Management Team’s interface with the Contractor, ensuring that both
parties take a positive approach to the relationship;

•

the Contract Management Team’s interface with the users of the service;

•

the Contract Management Team’s interface with other stakeholders; and

•

the Communications Strategy.

(e) Knowledge Transfer and Management
•

Information technology to be used in supporting the team (See Section 7.3);

•

training and a document management system;

•

custody of the financial model; and

•

software licences.

(f) Expiry
•

Surveys;

•

additional advisory input;

•

options for Contract extension; and

•

planning for and procuring a successor contract.

If in doubt over preparing the budget for contract management, the Contract Manager should
ask WIDP to be put in touch with Contract Managers at other Authorities that have
undertaken similar exercises.
The budget will require authorisation by the relevant parties. The Authority will need to
ensure it leaves adequate time in the timetable to gain the required authorisation.
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Once the budget has been set the Contract Manager will need to implement arrangements
for controlling the budget, reporting on the position against the budget, analysing the
variance between the budget and out-turn etc. The Contract Manager should provide regular
reports to the Contract Management Board in relation to both the expenditure on the contract
management function and the payments to the Contractor.
2.1.7

Project Governance during the Post Close Period

Most projects have a clear governance structure in place for managing the procurement
period of the project. There should be equally robust structures in place for the post close
period. Changes to the structure may be needed at the point of financial close and therefore
the governance arrangements should be reviewed before contract signature. Projects that
allow procurement governance arrangements to lapse in the post close period have found it
difficult to ensure that important issues gain the required level of attention. In practice the
arrangements for the procurement are likely to be fit for purpose for the period immediately
after close and hence there is scope for a more evolutionary change to the new regime.
Example
Wiltshire Council implemented its waste transformation programme following the change
from a two tier to a unitary structure on 1 April 2009. The programme encompassed a
number of inter-related tasks including developing a new waste strategy, harmonisation
of collection services, an efficiencies review, the development of a common management
information system as well as the management of a longer term waste PPP contract let
in April 2011.

The governance structure should be reviewed and adjusted to suit the different demands of
the project as it progresses in the post close period. There may be a need for changes at the
beginning of the construction period, potentially at the beginning of the service period and
towards the end of the Contract. Major events affecting the project such as planning delay
leading to the need for a Revised Project Plan or a termination being considered may also
trigger a review of the need for a change to the governance arrangements. The governance
arrangements for the project should not be developed in isolation from pre-existing
arrangements within the Authority which may already have been set up for other projects or
tasks. In particular if the Authority is undertaking other major projects in the waste function
there is likely to be merit in setting up a single over-arching programme governance
arrangement to cater for all the projects in the waste function.
At every stage the governance arrangements for the project should be clearly documented
and the formal procedures should be followed in practice. These should address where
accountability sits in the Authority and set out where responsibilities rest for all types of
decision making.
A guidance note on project governance in the public sector was issued by HM Treasury13 in
2007 and Contract Management Teams are recommended to consult this document as it will

13

The guidance is available by copying and pasting the following link:
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deal with governance in greater detail and provide examples of different governance
structures which are appropriate.
The Authority’s Contract Management Manual should include a governance chart showing
the Contractor’s management structure and the Authority’s governance arrangements and
the inter-relationship between them, so that it is clear who talks to whom and what decisions
can be made at each level. The Contract Management Manual should also document the
procedures and terms of reference for each of the tiers of governance. These should
include:
•

composition and roles;

•

frequency of meetings and numbers of members required;

•

requirements, constraints, interfaces, dependencies;

•

responsibilities and delegations;

•

accountability within the Authority;

•

reporting mechanisms; and

•

procedures.

Delegations across the governance arrangements and particularly to the Contract Manager
should be agreed and documented at an early stage, thereby facilitating rapid decisionmaking, minimising the risks of delays.
The box below sets out the requirements that the governance arrangements should meet.

http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hmtreasury.gov.uk/d/ppp_projectgovernanceguidance231107.pdf
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Requirement for Governance Arrangements
The Authority should ensure that the governance arrangements:
•

meet the representation needs of all relevant stakeholders;

•

meet the requirements of the project;

•

fit with the Authority’s overall governance structures and procedures;

•

deliver the requirements and the remit and terms of reference of any team or board;

•

do not include any overlap in responsibilities between different levels of governance;

•

satisfy the requirement for continuity of approach and knowledge from the
procurement period into the post close period;

•

interface appropriately and effectively with the Contractor’s governance arrangements;

•

facilitate good decision making;

•

support the Contract Management Team;

•

enable information about the project to be controlled and communicated;

•

champion the project within the Authority’s organisation;

•

enable the project to be evaluated;

•

challenge the Contract Management Team when required – for example making sure
that the Contract Manager is always acting in the interest of the Authority; and

•

fulfil all relevant probity obligations.

Once the governance arrangements are developed the Contract Manager should ensure
they are clearly documented and communicated to all parties that need to be aware of the
arrangements, including the Contractor. The documentation should also be incorporated into
the Contract Management Manual.
PFI Projects
The Authority’s project governance arrangements should have been set out in the PrePreferred Bidder Final Business Case. WIDP’s Transactor is required to comment on the
governance arrangements in his/her Monthly Report.
2.1.8

The Contract Management Board

Experience shows that the Authority’s senior management team may regard the signing of
the Contract as the conclusion of the process and the end of their involvement with the
project. The Contract Manager should seek to counteract this tendency by undertaking early
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briefings to senior managers in relation to the process and risks associated with the period
from close to steady stage operations. (S)he should give consideration as to what decisions
will need to be taken by the Authority and highlight those which could usefully be considered
by a Contract Management Board involving the Authority’s senior managers.
The Contract Management Board would typically meet monthly during the Transition Period
and less frequently, normally quarterly, once the Contractor has demonstrated an ability to
maintain a stable and acceptable level of service. This matches the frequency of the Liaison
Committee meetings under the WIDP Contract. Some Authorities have found it beneficial to
hold their Contract Management Board meetings shortly before the meetings of the Liaison
Committee.
The primary objectives and functions of the Contract Management Board are to:
•

review the regular contract monitoring report, prepared by the Contract Manager, and
ask for investigation of any matters arising from it;

•

review and approve the Service Delivery Plans submitted by the Contractor;

•

consider how to resolve issues regarding production of information which impinge on the
Board’s ability to perform its role;

•

review waste flow information;

•

continually review the fit between the project’s outputs and the Authority’s strategic
objectives especially in relation to waste management, energy efficiency and carbon
management;

•

continually provide clear direction to the Contract Manager where there may be conflicts
in policies, e.g. GMT requirements and waste minimisation policies;

•

review the effectiveness of the contract management arrangements and identify any
necessary changes;

•

review the budget report prepared by the Contract Manager for the contract
management function showing the spend against the budget for the year to date and the
estimated position for the whole year against the budget for the year;

•

review reports on the payments to the Contractor, monitor the payments against the
anticipated expenditure for the year and consider the reasons provided for the
variances;

•

consider any issues relating to contract management that the Contract Manager has
escalated to the Board (e.g. disputes, Changes requested by the Authority or Contractor
under the Change Protocol, etc.);

•

anticipate any forthcoming issues (e.g. identifying early in the Contract Year that the
Authority will not meet its Guaranteed Minimum Tonnage and instructing the Contractor
to source Substitute Waste sufficiently in advance that it can take effective actions);

•

consider the impact of any delays to the timetable on the Authority;
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•

review any areas of conflict between the Authority and the Contractor and decide on the
approach to be taken or to escalate the issue;

•

ensure the Liaison Committee is fully and accurately briefed on the Authority’s position
on issues of concern to that Committee; and

•

promote an effective and constructive relationship with the Contractor.

The constitution and the procedures for the Contract Management Board should be clearly
agreed early in the Transition Period and then documented as part of the governance
arrangements. These should set out:
•

the membership of the Board;

•

the quorum for a meeting;

•

the frequency of meetings;

•

the Board’s terms of reference;

•

the limits to the authority of the Board;

•

to whom the Board reports and which member of the Board is responsible for reporting
upwards;

•

the duties of the Board members in relation to the project; and

•

the quality assurance arrangements for the Board.

Once documented these arrangements should be incorporated into the Contract
Management Manual.
2.1.9

The role of the Senior Responsible Officer (SRO)

In accordance with WIDP guidance14, the SRO is the individual who is appointed to
represent the project’s interests outside the contract management structure. (S)he provides
the vital link between the Contract Management Team and the corporate governance
structure of the Authority. (S)he should also be the Authority’s strategic lead in respect of ongoing working and communications with Defra, especially for PFI projects where Defra is
part funding the project. (S)he is ultimately accountable for the Contract at the Authority
executive meeting. As such the SRO needs to have:
Executive authority – the ultimate authority to deliver the project demanding an appropriate
status within the Authority, usually associated with the Chief Executive or Strategic Board
member, and explicit and sufficient delegated powers.
14

WIDP Guidance on project governance is available online at:

http://webarchive.nationalarchives.gov.uk/20130822084033/http://www.defra.gov.uk/environ
ment/waste/local-authorities/widp/widp-procurement-pack/ 15 It may be appropriate for someone
more senior than the SRO to chair particular meetings, but responsibility for organising and chairing
these meetings should not be delegated to someone more junior than the SRO.
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Leadership qualities – this is essential for the successful delivery of waste PFI/PPP projects
which are characteristically high profile and often controversial, and
Accountability – personal accountability for delivering the desired project outcome and its
success.
A key responsibility of the SRO is the organisation and chairing of the Authority’s Contract
Management Board meetings.15 To that end, it will be essential that the SRO arranges that
all Board meetings are appropriately administered with Board papers of sufficient quality and
clear and accurate recording of minutes. Other responsibilities include:
•

ensuring that the appropriate project governance arrangements are in place for each
stage of the project;

•

controlling project expenditure;

•

embedding quality assurance policies and procedures in the delivery of the Contract,
leading on communications and consultations strategy; and

•

ensuring adherence to the business case unless variations are expressly approved by
the SRO and the Authority as appropriate.

The SRO should also be the lead representative of the Authority on the Liaison Committee
(See Section 6.2.2) and responsible for securing any associated decisions of the Authority
as may be agreed at the Joint Liaison Committee. The SRO will also be responsible for
ensuring that the necessary and appropriate budget provision for the Contract is maintained
within the Authority’s financial plan(s).
In addition, the SRO should co-ordinate the relationships between the waste PFI/PPP
project and other projects within a broader Authority programme, especially in terms of
project interfaces and interdependences, relative timings, timely availability of resources and
the management of key risks. The absence of an individual clearly designated as SRO has
been linked with problems that have arisen with other projects affecting their successful
delivery.
A key continuing role for successor SROs will be to maintain an appropriate summary
version of the FBC, up-dated as appropriate, which highlights the key objectives and
strategic context for the Contract; the principal commercial, financial and technical aspects
governing the delivery of the Contract; the basis of the Contract in respect of procurement
law; and a record of all Changes to the Contract made in accordance with the Change
Protocol. This document will be an important tool of the SRO and the Authority for the
transfer of knowledge to successor SROs and for successor Authority administrations and
leading Members for the Contract duration. It should be incorporated in the Contract
Management Manual.

15

It may be appropriate for someone more senior than the SRO to chair particular meetings, but
responsibility for organising and chairing these meetings should not be delegated to someone more
junior than the SRO.

Guidance on managing a residual waste treatment contract

39

Local Partnerships encourage the SRO and/or the Contract Manager to consider occasional
Contract Management Reviews (see Section 1.4.3).
2.1.10 Risk and Issue Management
The Contract Management Manual should include procedures for maintaining a risk register
so that the Contract Management Team can effectively anticipate, mitigate and manage the
impact of events which might otherwise cause the projects to fail to deliver the benefits
sought by the Authority.
The procurement risk register may be a useful starting point for the post close risk register
but this will need to be updated to exclude risks that fall away at Contract signature and to
include new risks that arise during the planning, construction and operational periods. A risk
workshop can be an effective way to identify a wide range of real and perceived risk which
can then be distilled down to an initial set of core risks that need to be managed. For each
risk register there should be an estimate of the likelihood of the risk crystallising and the
impact on the project if it did crystallise.
The post close risk register should identify the risks the project faces, the probability of them
occurring and the impact which they would have. It will also provide information on how the
likelihood can be reduced and/or the impact mitigated. Each risk should have a named
individual responsible for the management and mitigation of the risk. This risk owner is
responsible for ensuring that actions are taken and for reporting back to the owner of the risk
register. However it does not follow that the risk owner needs to take all the actions
themselves. Effective counter measures are likely to require input from more than one
person. There is also a link between the content of the post close risk register and the
corporate and service Business Continuity Plans (BCPs).
The service BCP must be in place from the start of the post close period, clearly identifying
the contingency arrangements for a range of scenarios including Contract failure, loss of a
Key Facility etc. Where appropriate, the Contractor should have similar plans that
complement those of the Authority. Please see Section 4.5.6 of this Guidance for further
information on BCPs.
Given the size of the Contract and its importance to the Authority, Local Partnerships
consider it good practice for the key risks in the post close risk register to be reflected in the
corporate risk register.
The risk register should be a dynamic document which is kept up to date at all times. New
and emerging risks should be added and the register should be reviewed regularly to make
sure there is an accurate and up to date assessment of each risk and a counter measure
assessment. The formal procedures for doing this should be recorded in a Risk Management
Strategy for the project which should be incorporated into the Contract Management Manual.
To ensure that the procedures are actually followed in practice, risk management should be
on the agenda for each meeting of the Contract Management Board. If these meetings are
relatively infrequent then alternative processes may be needed to ensure that risks are
monitored on a sufficiently regular basis.
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A realistic level of resources will be needed to deliver the countermeasures identified and
record on the Register that actions have been implemented.
Given the shared interest with the Contractor and the lender the Authority should request
that the Contractor reviews and provides comments on the risk register so that, at the
Liaison Committee, both parties can discuss the risks recorded and contribute to the
development of counter measures.
From time to time a risk will crystallise and become an issue for the project that needs to be
managed. In the same way that risks need to be tracked, issues will need to be logged once
identified and there should be a process for managing and regularly assessing project
issues.
2.1.11 Quality Management
Under the Contract there may be obligations on the Contractor to meet certain standards in
relation to quality management. For example in the WIDP Contract (Clause 88) the
Contractor is obliged to meet the Authority’s Requirements which include the implementation
of a quality assurance system compliant with ISO9001 or its equivalent and the appointment
of a quality manager.
Whilst the Authority’s role under the Contract is very different to the Contractor’s there
should be an equivalent commitment to quality by the Authority. The arrangements put in
place to manage quality will need to comply with the Authority’s wider internal quality
assurance procedures. The Contract Management Manual should highlight the appropriate
processes and sources of support within the Authority.
Some processes that are likely to be relevant to most Authorities will include:
•

inviting regular feedback on the activities on the Contract Management Team from all
parties with an interest in their role;

•

reviews by the internal audit team; and

•

external reviews including WIDP’s tailored Contract Management Review or a Gateway
Review following up the outcome of the procurement exercise.

The principles of ISO 9001 are set out below, with some examples as to how effective
contract management aligns well with this approach to quality management:
•

a customer focused organisation – contract management should ensure that services
are provided in accordance with the wishes of the Authority as set out in the Contract;

•

leadership – formalised governance processes should ensure that decisions are tracked
and that accountabilities are clear;

•

the involvement of people – typically the stakeholder engagement and communications
plan;
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•

ensuring a process approach – the Contract Management Manual should set out the
processes and procedures to be used and will ensure a consistent approach is taken;

•

a systematic approach to management – this should be described in detail in the
Contract Management Manual and support the governance aims of clear roles and
responsibilities;

•

a factual approach to decision making – work with the Contractor to agree reporting
formats that provide the evidence to support key decisions taken and the evidence that
value for money is being delivered;

•

mutually beneficial supplier relations – agreeing a schedule of meetings with your
Contractor to address any day to day issues; and

•

continuous improvement – the Authority should work with the Contractor throughout the
life of the Contract to identify means of improving the way the service is delivered and
sharing the benefits so achieved. This could start with a process whereby the Contractor
is invited to give feedback to the Authority in relation to their experience of the
procurement process.16

2.1.12 Producing the Contract Management Manual
Local Partnerships recommends that the Authority (through its Contract Manager) produces
a Contract Management Manual which sets out the key processes which need to be followed
to manage the Contract effectively.17 The Contract Management Manual should explain the
key contractual provisions in plain English and set out who does what, when, how and
where. By ensuring consistency of management and continuity of knowledge this will enable
the Contract Management Team to apply, and to demonstrate, consistent and proactive
management of the Contract throughout the term, regardless of staff turnover or any
changes in circumstances.
A plain English guide to the Contract (including the payment and performance mechanisms
and the other schedules that each form part of the Contract, and including any variations to
the Contract) is helpful in providing a more accessible summary of what has been agreed.
Worked examples and process maps can also be deployed within the Contract Management
Manual to facilitate users’ understanding of the more complex areas of drafting within the
Contract. However in producing, and subsequently using, the Contract Management Manual,
Contract Managers should recognise that the Contract defines the legal relationship with the
Contractor, not the Manual. The role of the Contract Management Manual is complementary
to, and not a substitute for, a detailed understanding of the Contract. Whilst the Contract
Management Manual should use plain English as far as possible there is a need for precise
drafting and hence it is recommended that the Contract Management Manual uses terms
defined in the Contract and identifies them as such terms by capitalising the relevant words.
16

See also Schedule 15 of the WIDP Contract – Best Value and Continuous Improvement.

17

The Authority should request that the Contractor reviews and provides comments on the draft
Contract Management Manual to the Authority. The Contractor should be given a copy of the Contract
Management Manual when it is complete. It may also be appropriate to give copies, of at least part of
the Contract Management Manual, to the Waste Collection Authorities.
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It is also helpful to the users of the Contract Management Manual if the definitions section of
the Contract is appended to the Contract Management Manual. A shortened version of the
definitions would not be appropriate as this could lead to confusion.
Where the Contract Management Manual summarises contractual provisions it should be
clearly stated that the Contract Management Manual is not a complete statement of the
provisions in the Contract. As a general rule Contract Managers should ensure the Contract
Management Manual sets out the broad issue and then refers to the actual provisions within
the Contract rather than providing an abbreviated version which might be misconstrued as a
statement of the relevant contractual provisions. It is helpful if the Contract Management
Manual can highlight issues where the Contract Manager should enlist additional resource
with specialist expertise and/or escalate the issue to the Contract Management Board.
In addition to the full Contract Management Manual for use by the core Contract
Management Team it is often helpful if a shorter guide can be provided for key users of the
Contract, i.e. the Waste Collection Authorities. Such a guide could provide the parties
responsible for the delivery of waste to the Contractor with an understanding of the
Authority’s obligations and rights under the Contract and clarify how and when WCAs should
raise any concerns with the Contractor’s performance. A guide for WCAs could also explain
what level of service the WCAs should expect to receive when delivering waste and what to
do if the Contractor is not able to receive the waste at all. It could also deal with
communications with the Authority’s monitoring team.
The Contract Management Manual should start by setting out a concise and precise
description of the project objectives providing an unambiguous description of what measures
will be used by the Contract Management Team to assess the success of the project. The
document will be useful in making sure that the project team understand what the project is
intended to achieve. It will also be useful when the Authority needs to brief parties unfamiliar
with the project and in managing stakeholders.
In most cases a combination of the OBC, the FBC and the procurement documents should
provide an adequate description of the objectives of the project. This can be extracted and
incorporated within the Contract Management Manual. In all cases the Contract Manager will
need to consider how these objectives will be measured.
It is important that both public and private sector parties are aligned in accepting the
objectives and values of the project. Stakeholders will also need to understand the
objectives so that their expectations of the project are realistic. The Contract Manager
should consider holding a joint workshop/away day with the Contractor prior to Contract
signature to put together a list of mutually understood objectives. It would be desirable for
the project manager to attend such an event which could then be repeated with all
stakeholders and private sector parties.
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A newly appointed Contract Manager should be able to find out exactly what needs to be
done, by whom, when and how, and what happens if there is any failure to meet contractual
requirements. The Contract Manager needs to identify all of the risks and obligations of both
parties. The Contract Management Manual is likely to be the most appropriate place to
document the ways in which Contract processes and obligations fit with the governance
arrangements. It is also good practice to identify key dates, deadlines and activities in the
Contract, so that these can be recorded and managed in a “Contract Diary”. Preferably this
should be in hard copy and soft copy, linked into an electronic information management
system (e.g. Outlook) to make best use of functions such as reminders, start and finish
times, recurring appointments etc.
A key aspect of the Contract Manager’s responsibilities should be the production and/or
maintenance of an up-to-date Contract Management Manual.
The first edition of the Contract Management Manual should be finalised within the first few
months of Contract signature. The Authority may wish to appoint advisers to draft certain
sections of the Manual, since they may be best placed to simplify complex provisions of the
Contract. On the other hand, it is important that the Authority understands the provisions of
the Contract, and drafting sections of the Manual will assist its understanding of the
Contract, so the Authority may wish to draft certain sections in-house. The Authority may
wish to ask the Contractor to provide comments on certain sections of the Manual, but the
Authority should remain responsible for the drafting. This comment also applies to other
documents that the Authority will draft, including the Transition Plan, the Risk Register, and
the Lessons Learned Log.
Over the course of the Contract there will inevitably be a need to revise and update the
Manual. However continual revision makes it hard to ensure everyone has the same version
of the document and in any event is not usually an efficient use of time. Therefore new
editions of the Contract Management Manual may only be issued every few years.
Processes to document in the Contract Management Manual include:
•

monitoring compliance with Contract conditions;

•

procedures to follow in respect of events which could arise during the Contract
including:
– market testing and/or benchmarking exercises;
– Changes made in accordance with the Change Protocol;
– poor Contractor performance; and
– Disputes;

•

financial management and monitoring;

•

contingency plans in case things go wrong;

•

Payment Mechanism:
– overview and principles;
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– how the Payment Mechanism works (including indexation); and
– how to make deductions;
•

performance monitoring:
– requirements;
– points system;
– recording;
– obligations of the Contractor; and
– ensuring WCA’s and any other relevant parties (e.g. the landowner) whom the
Authority relies on are performing their obligations;

•

how the project performance reporting requirements are to be met and reported back to
the Project Board;

•

milestones and key deliverables/outcomes; and

•

a satisfactory system for filing emails, correspondence, documents, etc.

Appendix B of this guidance provides a checklist of suggested points which should be
included in the Contract Management Manual.
2.1.13 Key dates and time limits in the Contract
The Contract will define some key dates for completion of specified milestones. Although
these mainly relate to the Contractor’s obligations there will be some cases where the
Authority has to fulfil an obligation within a certain time. Without a system for extracting
these dates and deadlines from the Contract and making them much more accessible to
members of the Contract Management Team there will be a risk that an important deadline
could be missed.
Example
Under the Contract the Authority is likely to have an obligation to issue a certificate under
Section 3 of the Local Government (Contracts) Act 1997. If this is not done within a
specified period from the date of the Contract (6 weeks in the WIDP Contract) the
Contractor is entitled to terminate the Contract and receive compensation.

The WIDP Contract (Schedule 8) includes a list of key dates which relate to the Transition
Period and the Expiry Date. If the Authority’s Contract lacks such a Schedule then it should
be a high priority for the Contract Management Team to compile a summary of key dates
that are important in terms of the overall programme or that have a contractual consequence
if there is a delay. In any event the listing of key dates should be included in the Contract
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Management Manual and the dates reflected in the Transition Plan. For further see
Appendix E (Key Dates and Time Limits).
2.1.14 Interface Issues
The Transition Plan should include a section considering the interface issues between the
waste PFI/PPP contract and other operationally linked Contracts such as waste collection
arrangements, MRF treatment capacity and composting facilities. For example the reject
fractions from a MRF Contract may currently go to landfill but could be processed by the
PFI/PPP contractor as part of Contract Waste.
The interface issues may require intensive management towards the end of the Transition
Period if there is a delay relatively near the anticipated Services Commencement Date for
the PFI/PPP contract. For example an extended commissioning period will mean the
Authority may need to rely on a landfill Contract for longer than expected.
2.1.15 Lessons Learned Log
While new editions of the Contract Management Manual may only be issued every few
years, it is important to have a system for continually capturing and recording any lessons
learned or responses to new circumstances which might impact on a future edition of the
Contract Management Manual. Examples of lessons learned could include:
•

the benefits of applying a strict approach to the application of the payment mechanism
in accordance with the Contract from the beginning;

•

checking that the information provided by the Contractor in support of its invoices is
adequate and submitted in line with the contractual requirements;

•

checking that the Authority has appropriate mechanisms in place to obtain specialist
advice in a timely fashion if a future need were to arise, for example in the context of
making adjustments to the financial model;

•

regular skills audits can be useful, recognising that the required skills mix in the contract
management team can vary over time depending on the contract phase and the issues
that are being addressed;

•

the importance of good record keeping and document control.

A Lessons Learned Log fulfils this requirement as well as providing a good audit trail for
changes to the Contract Management Manual. It can also be used as a mechanism for
formally sharing ideas with the Contractor and inviting feedback before amending the
Contract Management Manual.
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2.2 The Planning Period18
2.2.1

Introduction

If planning consent has not been secured before Contract signature the first phase of the
project after close will be dedicated to securing a Satisfactory Planning Permission. Although
the Contract allocates responsibility for securing a Satisfactory Planning Permission to the
Contractor the Authority will face a variety of challenges if planning is delayed. Hence the
Contract Management Team should not assume the contractual provisions mean the
Authority should have nothing to do with securing planning consents for the project facilities
other than through its role as the Local Planning Authority (LPA).
Securing a Satisfactory Planning Permission is one of the last keys to a successful project. If
this is not secured, the parties will have put in a significant amount of effort and spent
significant sums of money, without being able to build a facility. The costs of not achieving
Satisfactory Planning Permission may include:
•

Contract breakage costs – could be £20-30m;

•

Reputational damage to the Authority;

•

Authority additional landfill and Landfill Tax costs – could be £1m/month;

•

Authority internal team costs – could be £0.25 - £0.5m per year;

•

Authority Adviser costs – during a waste procurement, these tend to be £1-2m; and

•

Contractor costs - £10’s of millions.

As a Waste Disposal Authority the Authority is in the best position to undertake a number of
activities that are useful in terms of increasing the probability of planning consent being
granted by the LPA without undue delay. For example the LPA may have concerns about
the need for the proposed treatment capacity within the Authority’s boundaries independent
of issues directly related to the exact location for the facility. This “need” argument can
sometimes be dealt with by referring to the analysis undertaken by the Authority’s project
team in planning for its procurement19. More generally the knowledge within the Authority’s
team on planning issues and the relationship between the Authority’s team and the LPA,
18

Further information on the Planning Period can be found via the following websites:
“Planning Appeals Policy” and “Planning Appeals Procedure”, House of Commons Library, March
2012 http://www.parliament.uk/briefing-papers/SN06066
“Planning Reform Proposals: SN/SC/6418”, House of Commons Library, 28 January 2013
www.parliament.uk/briefing-papers/SN06418.pdf
“How to Challenge a Planning Decision”, Planning Help (CPRE)
http://www.planninghelp.org.uk/improve-where-you-live/how-to-challenge-a-planning-decision
“Judicial Review Changes Could be Harmful”, Jason Towell, article in The Law Society Gazette, 13
December 2012
http://www.lawgazette.co.uk/opinion/comment/judicial-review-changes-could-be-harmful
19

If the facility incorporates significant excess capacity for non-Authority waste the relevance of the
Authority’s “need” case may be more limited.
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which will normally be superior to the Contractor’s, should be utilised for the benefit of the
project.
When considering the planning phase, the Authority should plan at least one stage ahead to
ensure that it does not delay progress on the project by not understanding or resourcing its
next actions. Members and officers need to be kept well informed on the issues and their
consequences. Apart from the planning consent there may be other issues that need to be
dealt with during the planning period because they have to be completed before the next
stage, i.e. the construction period, can commence. The principal issues will be making sure
the site is available for construction to commence once planning has been secured and
securing the environmental permit. These issues are also dealt with below.
2.2.2

The Contractor’s role in securing Planning Consent

The WIDP Contract (Schedule 26) requires the Contractor to use All Reasonable
Endeavours to obtain a Satisfactory Planning Permission to enable it to undertake the Works
and to deliver the Services at the Facility. It also includes:
•

a detailed definition of All Reasonable Endeavours; and

•

a detailed process by which the Contractor can receive confirmation from the Authority
during the process that the Authority believes that the Contractor has complied with its
obligation to use All Reasonable Endeavours to obtain a Satisfactory Planning
Permission up to that point in time.

The significance of these provisions is that the Contractor is likely to only be entitled to
compensation in the event of termination for planning failure if the Contractor has used All
Reasonable Endeavours to obtain a Satisfactory Planning Permission. Therefore the
relevant provisions are very important for the Contractor and it is likely to be very focussed
on complying with the contractual requirements. In the WIDP Contract these include
notifying the Authority (in practice, the Contract Manager) on a quarterly basis of what
actions the Contractor has taken in the previous quarter and what actions it intends to take in
the following quarter. In response to this Contractor notice, the Authority is likely to be
required to provide written confirmation as to whether the Authority believes that, in its
opinion the Contractor has up to the date of the Contractor’s request fully complied with its
obligations to use All Reasonable Endeavours to obtain a Satisfactory Planning Permission.
This confirmation is important to the Contractor, and the Contract Manager should ensure
that it promptly responds to a Contractor request for the same in accordance with the
requirements of the Authority's Contract.
The Authority has a right to set out in its response any further measures which the Authority
believes the Contractor should take in order to comply with its obligation to use All
Reasonable Endeavours to obtain a Satisfactory Planning Permission, but can only do so
within the time limit specified. This is five Business Days in the WIDP Contract (Schedule 26)
so the Contract Manager must ensure the Authority has systems in place to allow it to
consider, and respond quickly and appropriately to, the quarterly notice. The Authority may
need to take specialist advice before responding.
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The Contractor will be responsible for undertaking the consultation exercises required as
part of the planning application.
Under the WIDP Contract there is a requirement for the Contractor to seek prior written
consent from the Authority prior to varying the Planning Application. There is also an
obligation to prevent any third party over which the Contractor has control from objecting to
the planning application.
2.2.3

The Authority’s role in securing Planning Consent

The contractual provisions relating to planning normally sit in a separate Schedule to the
Contract. The provisions are complex as they deal with a significant number of different
scenarios that can arise if a Satisfactory Planning Permission is not obtained from the first
application at the expected time. However they are likely to be used so the Contract
Manager should ensure that (s)he and key colleagues invest sufficient time in becoming
totally familiar with the provisions in detail and that all members of the Contract Management
Board are familiar with the main points in the Contract.
To help widen the understanding of the provisions it can be helpful to set out the process
under the Authority's Contract using a decision tree which identifies which party has to take
which decision and what consequences flow from each decision. If this is done it should be
incorporated into the Contract Management Manual.
As we have seen in section 2.2.2 above, under the WIDP Contract, the Contractor is
required to use All Reasonable Endeavours20 to obtain a Satisfactory Planning Permission to
enable it to undertake the Works and to deliver the Services at the Facility.
The Authority should receive quarterly reports from the Contractor, summarising the steps it
has taken in the preceding quarter and proposes to take in the following quarter to comply
with its obligations to obtain Planning Permission.
Under the WIDP Contract, the Authority can notify the Contractor of any further measures
that it considers should be taken by the Contractor in order to comply with its obligations to
obtain a Planning Permission, provided the notification is given within five Business Days of
receipt of the quarterly report.
The Authority has an obligation, if formally requested by the Contractor (on not more than a
quarterly basis), to provide written confirmation as to whether the Authority believes that, in
its opinion, the Contractor has, up to the date of the Contractor’s request, fully complied with
its obligations to use All Reasonable Endeavours to obtain a Satisfactory Planning
Permission and to rectify and failures to do so.
The Contract Manager must therefore ensure the Authority has systems in place to allow it
to consider, and respond quickly and appropriately to, the quarterly notice, which may

20

The Contract Manager should note from the Authority’s Contract the agreed definition of All
Reasonable Endeavours, so that it can accurately measure the Contractor’s compliance with its
obligations. The definition may, for instance, be more narrowly defined than expected.
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include the contractor’s request for confirmation of compliance with its obligations described
above.
There are a number of ways in which the Authority may be able to assist the process without
compromising or being seen to compromise the Authority’s role as the LPA if this is relevant.
For example the Authority can:
•

encourage and facilitate communications between the Contractor and the LPA;

•

ensure that conditions and s106 requirements that are likely to be recommended by
planning officers are communicated to the Contractor as early as possible;

•

attend public consultation events undertaken by the Contractor;

•

arrange public open meetings and exhibitions to outline plans for the proposed facility;
ensure all members of the Authority continue to be well briefed on the project, the need
for new facilities and the implications if the facilities are not delivered;

•

ensure the LPA can deal with the application promptly and is well briefed on the nature
of the project;

•

share information with the Contractor to help establish the need for a residual waste
treatment facility in the area;

•

provide historic data collected by the Authority’s project team during the procurement
period which is relevant to the Environmental Impact Assessment the Contractor will
need to include in its application;

•

review and comment on relevant documents drafted by the Contractor, including the
Planning Application, taking into account responses to briefings, open meetings,
exhibitions etc.;

•

provide support to the Contractor at any Public Inquiry;

•

maintain good communications with local residents to minimise the scale of any efforts
to stop the project through the planning process;

•

brief the regional planning authority (e.g. the Mayor of London), at least until the
application is submitted;

•

brief statutory consultees regarding the forthcoming application;

•

manage Freedom of Information requests;

•

assist the Contractor’s consideration of the inter-relationship between the planning
application timetable and the process for drafting, consulting on and adopting the
relevant Authority Development Plan Documents (if the Authority’s Development Plan
Documents have not already been adopted);

•

explain to the LPA the costs of implementing planning conditions and the contractual
allocation of such costs;
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•

through its Contract Management Team, continue to consult with the Highways Agency
in relation to any issues regarding highways. Similar consultees may include utilities and
drainage authorities;

•

through its corporate management team, brief politicians on the likely outcomes of
various planning scenarios; and

•

develop contingency plans to ensure there is no delay in pursuing alternative courses of
action should planning failure appear likely.

These activities are all legitimate things for the Authority to do as a Waste Disposal
Authority. If the Authority is also the relevant Local Planning Authority the Contract Manager
must be mindful of the need to avoid doing anything that compromises its ability to fulfil that
role. This is a subtle distinction which will be unfamiliar to most people involved in the
project.
In order to establish what is acceptable, it is advisable for the Contract Manager to arrange a
meeting between the Contract Management Team and representatives from the Planning
Department.
2.2.4

The costs of securing Planning Permission

The Contract will be priced by the Contractor on the basis of an assumed cost for securing a
Satisfactory Planning Permission. Where Proceedings are required to obtain a Satisfactory
Planning Permission (for example, an appeal against the LPA’s refusal of Planning
Permission or where the Planning Application is called in by the Secretary of State), it is
likely that the Contract will have allocated a specified sum to the cost of pursuing those
Proceedings. For Contracts based on the WIDP Contract this sum is known as the Appeal
Contingency. Any costs incurred by the Contractor above the Appeal Contingency are likely
to be apportioned between the Authority and the Contractor. Under the WIDP Contract, the
apportionment requires the Authority to refund the Contractor 90% of these further costs if
reasonably, properly and prudently spent or contracted for.
Subject to the above in relation to Proceedings, the Contractor is responsible for the cost of
securing a Satisfactory Planning Permission and for the cost of complying with that
Satisfactory Planning Permission, including the cost of complying with any conditions, except
those costs specifically allocated to the Authority in the Contract. In most cases the costs
allocated to the Authority will include the costs previously approved by it that relate to
Proceedings in the name of the Contractor that exceed the Appeal Contingency (see
paragraph above). However the specific provisions for sharing the costs of obtaining a
Satisfactory Planning Permission do vary considerably from Contract to Contract. The
Contract Manager must ensure (s)he has a detailed understanding of the cost sharing
arrangement in the Authority’s Contract.
To the extent that costs fall to the Authority it may have options to pay the amount upfront, to
allow the cost to be rolled into the Unitary Charge, to offset the cost against or to extend the
Contract period. In this scenario, the Contract Manager should ensure that (s)he has
sufficient access to decision makers in the Finance Department to evaluate the options in
the Authority's Contract and take a decision promptly.
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2.2.5

Resetting the Unitary Charge after Planning Delay

The Contract will have been priced on the basis of an assumption about the timing of
planning and will deal extensively with the consequences of delay in securing a Satisfactory
Planning Permission. This will include a process for re-setting the Unitary Charge if planning
consent is obtained later than anticipated but before a specified longstop date to cater for an
adjustment in the timing of and quantum of the Capital Expenditure. The basis on which the
Unitary Charge is to be reset (and whether any Contract extension or lump sum payment
may be made instead) will be set out in the Authority's Contract. The general principle will be
to ensure the Contractor is compensated sufficiently to sustain the robustness of its finances
but not to guarantee the Contractor is no worse of as a result of the planning delay. However
the specific provisions can vary a lot from Contract to Contract so the Contract Manager
must be familiar with the details and process relevant to his/her Contract. These may include
the need to revisit foreign exchange hedging arrangements put in place at close.
From a contract management perspective the key issue arising from this process is that
resetting the Unitary Charge involves amending the financial model. Therefore it will be
necessary to ensure the right model is used from the outset (see Section 7) and that the
Authority is in a position to assess whether the changes made are reasonable and the
increase in the Unitary Charge fairly reflects the contractual position. Unless the relevant
skills are available within the Authority’s Finance Department21 the Contract Manager may
need to use external financial advisory input to provide the assurance that the changes to
the model are reasonable and that any new foreign exchange hedging arrangements are
appropriate and represent value for money for the Authority.
2.2.6

Planning Delay and the Revised Project Plan

Ultimately if the delay is prolonged and the Contractor fails to secure a Satisfactory Planning
Permission by a date specified in the Contract, the Authority is obliged22 to notify the
Contractor whether it wishes to terminate the Contract or for the Contractor to produce a
Revised Project Plan. The definition of the date at which this decision is required can be
complex (for example in the WIDP Contract (Schedule 26) it is the earliest of four different
events) so the Contract Manager should ensure (s)he is absolutely clear in advance when
the date will be so (s)he is prepared to brief the relevant decision makers accordingly.
As termination is a major strategic decision it is likely to be escalated a long way up the
Authority’s decision making structures. The decision is also a difficult one for the Authority to
take as it requires a comparison of two options which are both highly unspecified. The time
scales for taking the decision may therefore be quite prolonged. The Contract Manager
should make sure all interested parties, including the Contractor, are made aware of these
timescales well before the event. (S)he also needs to ensure that all the information that
decision makers will need is made available to them at the right time.

21

Authorities should not overlook the skills available in the Finance Departments of partner authorities
if they are involved in a joint working project.
22
It may also be possible for the Authority to re-negotiate certain terms of the Contract with the
Contractor. However, care must be taken to ensure the scope of such a re-negotiation is consistent
with the requirements of procurement law. Authorities should take independent professional advice in
this situation.
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PFI Projects
The Authority should notify Defra as soon as possible if it intends to agree a Revised
Project Plan. The Authority must, if so required by Defra, submit a Variation Business
Case to Defra and must not proceed with such changes until Defra’s approval to those
changes has been given. Authorities should contact WIDP for further details in relation to
what should be contained in a Variation Business Case.

The delay in securing a Satisfactory Planning Permission may arise because of an initial
planning rejection. If this is followed by a new application and the Authority’s Development
Plan documents have not already been adopted, the Contract Manager should ensure that
careful consideration is given to the inter-relationship between the new planning application
timetable and the process for drafting, consulting on and adopting the relevant Authority’s
Development Plan documents. The inter-relationship could have an impact on the optimal
timing for submission of the new application by the Contractor. This point should be
highlighted in the Contract Management Manual.
2.2.7

Resource impact of Planning Delay

The Contract Manager should also plan ahead for drawing enough experienced input into
the Contract Management Team when the contractual provisions relating to planning delay
are likely to be used.
This will be facilitated by ensuring the Contract Management Board is fully briefed on the
issues at the right time. The additional resource requirement is likely to include legal
colleagues in the Authority and potentially external legal advisers at the appropriate time.
The arrangements for drawing in this resource should be set out in the Contract
Management Manual.
2.2.8

Termination as a result of Planning Delay

As noted above the Authority is not obliged to pursue a Revised Project Plan. It has the
option to terminate before such a Plan is developed or having seen the Contractor’s plan
and rejected it. The termination option will typically give rise to an obligation for the Authority
to pay compensation to the Contractor. This issue is explored in depth in Section 8.
PFI Projects
An Authority should notify Defra as soon as it reasonably expects the Contract to
terminate for a failure to obtain planning consent. The Authority’s entitlement to WI
Credits may be affected by the termination of the PFI contract.

Guidance on managing a residual waste treatment contract

53

2.2.9

Other Site Related Issues

The issues relating to the site to be used for the project will be relatively project specific and
the Contract Manager should be mindful of the fact that even if the Contract is based on the
WIDP Contract (Clause 10) there may be quite extensive drafting in the Authority’s Contract
relating to the site specific issues. For example the site may have been owned by the
Contractor before its appointment or it may have been one which the Authority owned and is
leased to the Contractor for the duration of the Contract. The WIDP Contract assumes the
latter is the case and that the Contractor is given the necessary rights over the site through
the granting of:
•

Ancillary Rights under the Contract to allow the Contractor access to the site for the
purposes of developing its planning application;

•

a licence during the Construction Period; and

•

a lease during the Service Period.

However there are many alternative approaches that are possible and the Contract Manager
should ensure that (s)he has a good understanding of the impact, if any, that site/lease
issues have, or could have on the management on the Contract. Examples of such issues
could include:
•

restrictions of access to the site;

•

the need to deal with tenants on the site; and

•

any covenants on the site that could constrain the project development.

The details relating to sites specific issues will usually be contained within discrete
schedules to the Contract (see Schedule 7 of the WIDP Contract). The Contract Manager
should become familiar with such Schedules and seek advice from the Authority’s Legal
Department if (s)he is not sure of the significance of any of the clauses.
The Contract Manager should also ensure (s)he is aware of any obligations the Authority
has to the Contractor relating to the site. For example, under the WIDP Contract (Clause
10.2.5) the Authority has an obligation to assist the Contractor in responding to any
requisitions (in other words, formal written requests) raised by HM Land Registry in response
to the Contractor’s application to register any Leases or Underleases. Project specific
obligations can be highly material to the Contract (e.g. the obligation for the Authority to
provide a site ready for construction to start to the Contractor before a certain date) and a
failure to comply could have very significant implications.
Under the WIDP Contract the Contractor has responsibility for not causing nuisance to the
owners of adjoining sites. The Contract Manager should be aware of the potential for
complaints from neighbours being directed towards the Authority and have a protocol agreed
with the Contractor for dealing with such complaints. Experience suggests that traffic, noise
and litter are the main causes of complaint and it is advisable for the Contract Manager to be
familiar with all the Contractor’s systems for minimising the impact of these issues. Hence
these should be documented clearly in the Contract Management Manual.

Guidance on managing a residual waste treatment contract

54

With waste projects there is a risk that opponents of the project might take direct action by
occupying the site. It is therefore important that the site is kept secure right from the outset.
Contractually the Contractor will only be responsible for keeping the relevant sites secure
from the date specified in the Contract so the Contract Manager should take steps to ensure
the site is secure in the period before that date.
Under the WIDP Contract there are specific provisions for Protestor Action. If events falling
within the definition of Protestor Action do occur the Contractor remains fully responsible for
any financial consequences including the impact of any delay to the commencement of
services. However such events do fall within the definition of Relief Events (see Section
8.8.2) so the Contract Manager should be aware that Protester Action can impact on the
date on which the Authority would otherwise have been able to terminate the Contract for
Contractor Default. The Contract Management Manual should set out the process in the
Authority's Contract by which the impact of Relief Events on contractual deadlines are
agreed with the Contractor and recorded.
2.2.10 Securing an Environmental Permit
The Contractor is responsible for securing the required environmental permit. As with the
Planning process the Authority has a right to receive quarterly reports from the Contractor
setting out what it has done. The Authority has a right to respond and request that more
needs to be done but can only do so within the time limit specified. This is five Business
Days in the WIDP Contract (Schedule 27) so the Contract Manager must ensure the
Authority has systems in place to allow it to evaluate, and respond quickly to, the quarterly
notice.
There may also be ways in which the Authority can assist the Contractor. For example the
Authority can:
•

attend any public meetings or drop-in sessions the Environment Agency organises as
part of the consultation process;

•

notify WIDP if any issues could constructively be clarified with the Environment Agency
at the appropriate level; and

•

provide historic data that may be relevant to the Contractor.

The risk allocation provisions in the WIDP Contract (set out in Schedule 27) largely follow
the approach taken for planning (see Section 2.2 above). The key difference is that the
compensation due to the Contractor due to delay or termination is more restricted in the
permit risk regime. The Contract Manager should be familiar with the differences.
Under the WIDP Contract, the Authority may choose to share the risk involved with securing
a permit with the Contractor. However, a Contractor must have used All Reasonable
Endeavours for it to benefit from this risk share (e.g. the Authority may be liable for
compensation to the Contractor following termination for failure to obtain a permit in certain
circumstances). On some waste projects where the Contractor is not reliant on project
finance, the entire risk relating to environmental permits has been taken by the Contractor.
The Contract Manager should ensure (s)he is familiar with the exact provisions in the
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Authority’s Contract and should not assume the approach mirrors that for planning or that set
out in the WIDP Contract.
There is the potential for the permit application process to lead to a need to redesign aspects
of the plant to comply with the Environment Agency’s requirement (see below). In this case
the Contractor is obliged to seek the Authority’s written consent in advance. Such changes
are likely to have cost consequences. The Contract Manger should ensure that these are
dealt with in accordance with the Contract.
Example
Under the PFI contract between Cornwall County Council and Sita the Contractor’s
application for an Environmental Permit resulted in detailed consideration of whether
emissions from the proposed EfW facility would impact on the nearby Special Area of
Conservation. The issue was eventually resolved when the Contractor, in consultation
with the Authority, accepted that a range of mitigation measures including enhanced
emissions control and a taller stack would be necessary to ensure emissions at the SAC
would not exceed the level acceptable to the Environment Agency.
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2.3 The Construction Period
2.3.1

Introduction

Under PFI contracts and most PPP contracts the responsibility for constructing the facilities
sits with the Contractor. Therefore the construction period will be a period when the
Authority’s role in the project will be relatively restricted. However there are still some
important rights and responsibilities allocated to the Authority and the Contract Manager
should be fully aware of these. As the Construction period is a series of one off interrelated
events the rationale for investing time and effort in developing and documenting
management systems is less than during the operational period. Nevertheless the Contract
Manager should ensure there are sufficient robust arrangements set out in the Contract
Management Manual for managing the Contract during the Construction period. The
Construction Period is covered in Clauses 13-21 of the WIDP Contract (Part III – Works).
Some Authorities may have agreed a Contract in which new facilities are to be built whilst
operations continue on site. In this case, the Contract Manager will be required to manage
the interface between a number of different parties, including the Contractor, Construction
Sub-Contractor, Operating Sub-Contractor and Waste Collection Authorities. Such interfaces
may include shared access arrangements, insurance, asset maintenance or damage
liabilities, Site security, health and safety, etc.
2.3.2

Design issues

The Authority will have appointed the Contractor following the evaluation of detailed
proposals including a plan of the facility itself. It is therefore appropriate and important that
the Authority monitors the development of the design in accordance with the Contract. This
may require the use of specialist technical advisers. The Authority may wish to consider
appointing to the Contract Management Team a part time quantity surveyor with civil
engineering experience to assist with monitoring and inspection.
The WIDP Contract (Clause 15) takes the approach that the Contractor’s Design Proposals
which have been worked up in the procurement period are incorporated into the Contract
itself as a schedule (Schedule 29). These should be sufficiently advanced proposals to allow
a planning application shortly after financial close. The Contractor is not allowed to change
the Design Proposals other than through a Contractor Change.
The WIDP Contract (Schedule 9) recognises that some detailed development of the Design
Proposals will be necessary and sets out a process under which the Contractor is obliged to
submit the details of this work to the Authority for its review. Under this process, the
Contractor submits an item for review to the Authority, which should respond within 15 days.
The item may be incorporated in to the design, or rejected by the Authority. The Authority
can request Design Data for review and has access to the Design Database – it should
ensure that it has the necessary expertise to undertake the review of Design Data. If there is
a dispute the Dispute Resolution Procedure may be used. If the Authority accepts the item
then any changes to the design will be implemented as a Contractor Change through the
Change Protocol.
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The WIDP Contract has several provisions setting out the Contractor’s liability in relation to
design, including a warranty from the Contractor at Clause 15.1 that it has used a
reasonable level of skill and care in the design process for the Works. Breach of such a
warranty would entitle the Authority to claim damages. (See Section 6.3.4 for an explanation
of warranties in general).
The Contract Manager should ensure (s)he is familiar with these provisions in the Authority's
Contract and seek advice from the Authority’s Legal Department if (s)he has any doubts. If
the Contractor suggests that the Unitary Charge needs to be increased or the nature of the
services amended due to issues relating to the Design of the facility the Contract Manager
should certainly seek expert legal input and escalate the issue to the Contract Management
Board immediately.
2.3.3

Monitoring progress on Construction

Under the WIDP Contract (Clause 13) the Contractor is responsible (through its Construction
Sub-Contractor) for a series of obligations in relation to the carrying out of the Works,
including design, construction, completion, commissioning and testing. The Contract will
include provisions relating to the management of the Construction Sub-Contract, placing
certain obligations on the Contractor.
Clause 13.1 lists various obligations relating to the carrying out of the Works, for example
compliance with all relevant contractual requirements, using appropriate materials and
goods, ensuring the suitability of employees carrying out the Works and arrangements for
their supervision, and safeguarding and securing the Works and Sites.
Under Clause 2.1 of the WIDP Contract, the parties agree how to resolve issues that may
arise if there are inconsistencies between different parts of the Contract. If there is an
inconsistency between the front end of the Contract (for the WIDP Contract, this means
Clauses 1 to 100) and the Schedules, the front end takes precedence. If the Authority’s
Requirements and the Contractor’s Proposals are inconsistent, the Authority’s Requirements
prevail.
This order of precedence is reinforced at Clause 13.2 of the WIDP Contract. That clause
also highlights that the Contractor cannot justify non-compliance with the Contractor’s
Proposals on the basis it has met the Authority’s Requirements, and vice versa. The
obligations at Clause 13.1 are independent of each other.
Clause 13.3 stipulates various requirements in respect of the Site, including their use or
occupation, what may be deposited or manufactured on the Site, disposing of surplus
materials, ensuring the cleanliness of vehicles leaving the Site and the use of site
accommodation and signs or trade boards.
There are also special provisions relating to services or utilities that are needed in relation to
the Works.
The WIDP Contract (Clause 13.5) sets out the Authority’s sole remedy if the facility is not
ready to receive waste by the Planned Readiness Date, or if the Contractor is not in a
position to provide the Services by the Planned Services Commencement Date, or if there is
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a failure to use reasonable endeavours to comply with the Construction Programme. The
Contract Manager should involve its Legal Department if such a situation should arise.
The WIDP Contract (Clause 16) requires the Contractor to ensure that meetings with the
Sub-Contractor are properly minuted by the Contractor. Under the WIDP Contract, these
include a right for the Authority’s Representative to attend programmed monthly site
meetings. WIDP recommend that this right is exercised and this should be addressed in the
Contract Management Manual.
A frequent cause of delay to the progress of the Works arises in the context of Site
Conditions. Under the WIDP Contract (Clause 11), the Contractor takes responsibility for the
Site Conditions on the assumption that the Contractor can make all necessary
investigations. This is subject to any exceptions that the Authority may have agreed with the
Contractor on a project specific basis, for example if unforeseen conditions relating to the
Site arise in areas that the Contractor could not investigate. If issues relating to ground
conditions do arise on the Site, for example Contamination, the Contractor may approach
the Authority for relief from its obligations. The Contract Manager should work with the
Authority’s Legal Department to check the extent of the Contractor’s responsibility under the
Contract before granting any such relief.23
If the progress on the Works falls behind the Construction Programme the Contractor is
obliged to provide a report on the causes of the delay and if requested provide a revised
Construction Programme showing how the delay might be made up or reduced.
With waste projects there is a risk that opponents of the project might take direct action by
occupying the Site. It is therefore important that the Site is kept secure right from the outset.
The Contract will stipulate which party is responsible for keeping the Site secure at the
various stages of the Contract, and the Contract Management Manual should also make this
clear.
Under the WIDP Contract (Clause 42), there are specific provisions for Protestor Action. If
events falling within the definition of Protestor Action do occur the Contractor remains fully
responsible for any financial consequences including the impact of any delay to the
commencement of the Services. However such events do fall within the definition of Relief
Events (see Section 8.8.2) so the Contract Manager should be aware that Protester Action
can impact on the date on which the Authority would otherwise have been able to terminate
the Contract for Contractor Default. The Contract Management Manual should set out the
process by which the impact of Relief Events on contractual deadlines are agreed with the
Contractor and recorded.
2.3.4

Authority’s right to inspect the Works

Members of the Authority may sometimes perceive the facility as belonging to the Authority
and may expect to be able to visit the site at any time to see what progress has been made.

23

Alternatively, some authorities during the procurement process undertake ground and
contamination investigations on behalf of the bidders, and then assign the collateral warranty to the
successful bidder.
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The Contract Manager should be aware of the precise provisions in the Contract relating to
the Authorities right to enter the site to inspect the works. These should normally follow the
WIDP Contract (Clause 9.1) in obliging the Contractor to ensure that the Authority has the
right to access the site at reasonable times and given reasonable notice. As this is an
obligation of the Contractor the Contract Manager should always make arrangements
through the Contractor even though the Site will be managed by the EPC subcontractor
during the construction period. This process should be documented in the Contract
Management Manual.
2.3.5

Right to open up Works and increased monitoring

Under the WIDP Contract (Clause 19.2) the Authority has the right to ask the Contractor to
open up the works during the construction period for inspection purposes. If this is the case
the Authority is likely to have an obligation to minimise disruption and will be responsible for
any costs arising unless the inspection shows the relevant part of the works are defective.
Where parts of the works are found to be defective the Contract Manager should consider
whether the Authority should exercise its rights under Clause 19.5 to increase the level of
monitoring of the works. The Contractor would have to pick up its own cost and that of the
Authority.
If the Contractor and the Authority disagree about whether parts of the Works are defective
then the matter will be determined in accordance with the Dispute Resolution Procedure.
2.3.6

CDM Regulations

The construction and waste management industries are still among the industries with the
highest incidence of health and safety related issues. The Construction Design &
Management (CDM) Regulations are essentially aimed at health & safety: to assess risks,
design them out, mitigate their impact, to inform and to manage correctly.
Under the WIDP Contract (Clause 17) the Contractor is elected as the only “Client” for the
purposes of the CDM Regulations, and therefore primary responsibility post Preferred Bidder
falls onto the Contractor. The Contractor must ensure the team is competent (the CDM Coordinator, the designer, the Principle Contractor, etc.), and that adequate supervision is in
place. The Works must be competently undertaken.
The Contractor should provide the Authority with a certified copy of the final draft and the full
Health and Safety File and update the file as necessary throughout the Contract Period. The
Contract Management Manual should include procedures for ensuring the Contract Manager
raises the issue with the Contractor if these files are not provided on time. The Contractor
has an on-going obligation to regularly review and update the file as necessary, e.g. to
include up to date maintenance inspections/requirements etc.
The Authority does retain some duties under Regulation 8 of the CDM Regulations in so far
as these relate to information in the possession of the Authority. The Contract Manager
should ensure these retained duties are reflected in the Contract Management Manual.
These include:
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•

Regulation 5(1)(b): duty to co-operate with persons involved in construction projects on
the same or adjoining sites so that those persons can comply with the CDM
Regulations;

•

Regulation 10(1) and 15: duty to provide pre-construction information, including to the
CDM Co-ordinator where the project is notifiable; and

•

Regulation 17(1): duty to provide information relating to health and safety to the CDM
Co-ordinator, where such information is likely to be needed for inclusion in the Health
and Safety File.

2.3.7

Fossils and Antiquities

If objects of artistic, historic or monetary value or human remains are found on a site which
the Authority owns these become the property of the Authority. More importantly for the
Contractor the discovery and removal of such objects could delay the Construction process
and result in additional cost. Hence the WIDP Contract (Clause 14) sets out a process that
allows the Authority certain rights but also gives the Contractor some comfort that delays will
be minimised and that additional costs will generally fall to the Authority.
The Contract Manager should be aware of the relevant provisions in the Authority’s Contract
and that the Authority may have to respond very quickly once notified by the Contractor that
fossils or antiquities have been discovered.
2.3.8

Prohibited materials

The WIDP Contract provides for the prohibition of certain materials in the construction
process (Schedule 32). The definition of Prohibited Materials is not standardised and hence
established at the project level during the procurement.
2.3.9

Readiness Test Certificate

The Readiness Tests that are required to show that the facility is ready to receive waste will
be defined in the Contract. In the WIDP Contract they are set out in Schedule 11. The tests
will be monitored by an Independent Certifier, who is jointly appointed by the Contractor and
Authority. (S)he is responsible for confirming that the Readiness Tests have been passed or
for providing a report explaining why they were failed.
The WIDP Contract (Clause 18) gives the Authority extensive rights over the appointment of
the Independent Certifier and the Contract Manager should be familiar with these rights and
use them as necessary. The Independent Certifier’s Deed of Appointment will be set out in
Schedule 12 to the Authority’s Contract.
Under the WIDP Contract (Clause 21.2), the Authority has the right to send a witness to the
tests and to receive a copy of the Independent Certifier’s Readiness Test Certificate or
report at the same time as the Contractor.
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If there are Snagging Items identified by the Independent Certifier (Clause 21.5), the
Contract Manager should ensure that any failure by the Contractor to deal with such items
within the time allowed under the Contract is escalated to the Liaison Committee.
Once the Readiness Test Certificate has been issued the project can proceed to the
Commissioning Period.

2.4 The Commissioning Period
2.4.1

Introduction

The Contract should include a definition of the Commissioning Period. It will typically be the
period from the time the facility is ready to accept waste for testing the facility and the date
on which the Services commence. The beginning of the period is marked by successful
completion of the Readiness Test and the end by the successful completion of the
Acceptance Tests.
It is common for Contractors to refer to commissioning in relation to activities that occur
before the facility is ready to accept waste. This normally relates to the testing of various
elements of the machinery within the plant that can be done without waste. This “cold”
commissioning should not be confused with the “hot” commissioning that is undertaken
during the Commissioning Period as defined in the Contract.
The main concerns for the Contract Manager are to arrange for delivery of waste, and to pay
for the waste treatment in line with the Contract and to be satisfied that the Tests have been
completed satisfactorily to end the period and allow the project to move into the service
period. There will be additional issues if commissioning is completed late. All these issues
are addressed in more detail below.
2.4.2

Delivery of Waste by the Authority

The Contractor will need some waste to use during the commissioning period. This is
normally likely to be sourced from the Authority and the Contract will almost certainly include
an obligation on the Authority to provide waste when requested24. The Contract Manager will
need to plan ahead to ensure the Authority is able to meet such obligations. The timing of
the start of the tests can easily slip due to delays in the construction process and the tests
themselves may be intermittent whilst teething difficulties are sorted out. There should also
be a plan in place for the situation where construction is completed ahead of schedule and
tests need to be carried out early. Is the Authority able to terminate existing contracts early in
order to be able to get the benefit of the new facility earlier than expected? Managing this will
require frequent liaison with the Contractor at the relevant time.

24

If the plant is designed with significant excess capacity it is likely that the Authority will not be able
to provide enough waste for the Contractor to use for commissioning. Where this is the case the
Contract Manager should ensure there is early liaison with the Contractor to agree how the additional
waste required for commissioning will be sourced within the terms of the Contract.

Guidance on managing a residual waste treatment contract

62

In practical terms the Contract Manager may need to liaise with one or more of those parties
responsible for collecting waste to arrange for some of their Refuse Collection Vehicles to
deliver to the new facility rather than their usual delivery point. (S)he will also need to check
whether there are issues arising in relation to the diversion of waste from the incumbent
residual waste contractor. As this is typically likely to be a landfill operator, used to varying
volumes of waste, this should not present a difficulty. However if there is an exclusivity
obligation in the Contract with the landfill operator the issue may be more complex and
involve a formal Change to the Contract in accordance with the Change Protocol, to enable
the Authority to comply with its obligations to deliver waste for commissioning the facility.
2.4.3

Payment by Authority during Commissioning

If the Authority is delivering waste to the Contractor during the Commissioning Period there
may be an obligation to pay for this waste treatment even though, by definition, Service
Commencement is not achieved until the commissioning period is over. The Contract
Manager should be aware of the provisions in the Contract relating to Commissioning
Payments and ensure that the systems are in place to check invoices and to raise any
matters arising and/or to make the payment in accordance with the contractual provisions.
The majority of contracts do not apply deductions during the Commissioning Phase, but the
Contract Manager should verify this in respect of the Authority’s Contract.
2.4.4

Acceptance Tests

The Acceptance Tests will be defined in the Contract, normally as described in Schedule 11.
They will be monitored by an Independent Certifier, who is jointly appointed by the
Contractor and Authority. (S)he is responsible for confirming that the Acceptance Tests have
been passed or providing a report explaining why they were failed. The WIDP Contract
(Clause 18) gives the Authority extensive rights over the appointment of the Independent
Certifier and the Contract Manager should be familiar with these rights and use them as
necessary. The Independent Certifier’s Deed of Appointment will be set out in Schedule 12
to the Authority’s Contract. The Independent Certifier should be appointed in the early
stages of the construction period, to ensure that there is a running dialogue during this
phase. The Authority should ask the Independent Certifier for examples of how it will apply
Good Industry Practice in its review. The Authority should also ask the Independent Certifier
what type of issues may properly be listed as Snagging Items (and the likely timing for
rectification). This will enable the Authority to be aware of what may be outstanding by the
issue of the Readiness Test Certificate. There should not be a large list of Snagging Items,
as the Contractor should have allowed for sufficient time during the construction period to
correct defects. In terms of the timing for when Snagging Items should be rectified, it
depends on the individual issue, but it’s difficult to imagine circumstances where this would
go beyond three months.
Under the WIDP Contract (Clause 21.2), the Authority has the right to send a witness to the
tests and to receive a copy of the Independent Certifier’s Acceptance Test Certificate or
report at the same time as the Contractor.
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If there are Snagging Items identified by the Independent Certifier (Clause 21.5) the Contract
Manager should ensure that any failure by the Contractor to deal such items within the time
allowed under the Contract is escalated to the Liaison Committee.
2.4.5

Delays caused by Commissioning problems

Under the WIDP Contract (Clause 20), if the Contractor anticipates that the Acceptance Test
Certificate will not be issued by the Planned Services Commencement Date, the Contractor
must notify the Authority of the reason for the (likely) delay and its view of the likely effect of
the delay in terms of the Acceptance Test Certificate, factoring in the Contractor’s duty to
mitigate the effects of the delay under Clause 20.3. The Authority can then ask for further
information relating to the delay. Assuming the Contractor gave proper notice of the delay at
the outset, the WIDP Contract (Clause 20.4) brings into play the provisions relating to
Compensation Events, Relief Events or Force Majeure Events as appropriate.
Until commissioning is completed the Contractor will not be entitled to the full Unitary Charge
and the Authority will not have its waste treated in the way envisaged and alternative
arrangements will be needed for the treatment of at least some of its residual waste. The
Authority's Contract will specify whether it is the Authority or the Contractor which is
responsible for finding an alternative disposal solution during the period of delay.
If it is the Authority’s responsibility the Contract Manager will need to implement the
contingency plan that should have been developed during the planning/construction period.
This is likely to involve the extension of an existing Contract in the short-term but if the delay
is prolonged the Authority may need to procure an entirely new interim service.
If the cost of the alternative solution is more than would have been payable to the Contractor
had the Services commenced on time and the Contract provides for liquidated damages to
be payable in this scenario the Contract Manager should ensure that these contractual
provisions are enforced.
If it is the Contractor’s responsibility for implementing a contingency plan then the Authority
is still likely to be liable to make a payment to the Contractor. The Contract Manager should
take care to check that the payment provisions have been applied correctly in this scenario.
The Contract Manager should also be mindful that prolonged delay during the
commissioning period will ultimately trigger Contractor Default25. The Contract will normally
define a specific long stop date somewhere between 12 and 18 months after the planned
Services Commencement Date. The Contract Manager should therefore be very familiar with
the relevant element of the definition of Contractor Default and make plans in advance if
commissioning proves to be problematic.
25

Before Contractor Default is triggered it is highly likely that the construction subcontractor will have
defaulted under its contract with the Contractor. At this stage the Contractor will have to decide
whether to terminate the construction subcontract or possibly to re-negotiate the terms of the subcontract. Under the WIDP Contract the subcontract falls within the definition of Ancillary Documents
and hence under Clause 91 any costs incurred by the Contractor in amending the subcontract should
be borne by the Contractor.
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If commissioning is not completed by the longstop date and Contractor Default is triggered
the Contract Manager will have a number of key issues to manage including notifying the
Contract Management Board at the earliest opportunity. See Section 8 for further details.
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3 SETTING UP THE CONTRACT MANAGEMENT
TEAM
3.1 Key responsibilities of the Contract Management Team
The key responsibilities of the Contract Management Team are to:
•

ensure the Authority performs its obligations in the pre-service period;

•

monitor whether services are being provided in accordance with the Contract;

•

approve payment for services in line with the Contract;

•

establish and maintain a constructive business like relationship with the key members of
the Contractor’s team;

•

escalate any disputes that cannot be settled at an operational level;

•

liaise with the relevant operational staff at the Waste Collection Authorities to ensure
their views on the interface with the Contractor are taken into account;

•

ensure that all the Authority’s contractual obligations are met;

•

explore opportunities for efficiency and performance enhancement;

•

identify and develop opportunities for the Contract to make a contribution to corporate
obligations of the Authority, e.g. Carbon Reduction Commitment contributions;

•

maintain a documented audit trail of all decisions;

•

analyse all reports received from the Contractor, and act on any arising matters; and

•

ensure that contingency planning takes place.

The Contract Manager should, as part of the Contract Management Manual, document all
the key systems put in place to ensure the team carries out its responsibilities fully and
promptly.
The Contract also sets out processes and timescales for actions by the Authority, and the
Authority needs to have the appropriate staff in place and systems up and running to comply
with their obligations.
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3.2 The Contract Manager
3.2.1

When to appoint the Contract Manager

Authorities need to ensure that, during the procurement period, the project team is not just
concerned with “deal closing” and that there is sufficient focus on the likely impact of the
Contract negotiations on how the Contract will be managed over its life. The early
appointment of the future Contract Manager is a key step towards that objective and with
planning is straightforward to achieve. However, in practice many Contract Managers have
not been recruited until after Contract signature. Many have not begun their role until six
months before the start of the operational period. By delaying the appointment, there is a
danger that valuable knowledge from the project team will not be captured, and that the
Authority’s interests in the planning, construction and commissioning periods will be
inadequately represented. Ideally the Contract Manager should be appointed early enough
to be involved in the latter stages of the dialogue with the bidders, particularly in relation to
the key operational schedules such as the performance measurement system and the
Payment Mechanism.
Depending on the size and importance of the Contract this may require the Authority to
undertake a fairly significant review of roles, skills and resources within its existing waste
management activity. The team may need to be reorganised in order to manage the different
phases of the project. It is recognised that this can be a difficult task due to the various levels
of demand on resources during the planning and contract phase, and the need to balance
resources across departments efficiently and on budget.
The Contract Manager must be fully aware of the way issues finalised after the close of
dialogue are resolved. At this stage a lot of time goes into resolving detailed issues many of
which will have implications for the contract management period.
If the Contract Manager is not appointed until after the Contract is signed, the procurement
team will have less of an opportunity to pass on information as to why particular positions
were negotiated and what impact these will have on contract management. Tensions may
arise when these issues need to be dealt with early in the operational period. The
procurement team will also miss out on the expertise which the Contract Manager can
contribute in evaluating the Contractor’s proposals and their acceptability.
If the Contract Manager is involved in the procurement phase, (s)he can advise on the
practicality of clauses being discussed, and would benefit from knowing the context and
background of certain clauses.
3.2.2

Handover from Project Manager to Contract Manager

Authorities often aspire to retain the project manager after the procurement period and
expect that person to become the Contract Manager in the post close period. However,
project managers may not have the appropriate skills or the desire to take on the contract
management role.
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In practice many project managers leave projects once the Contract is signed in order to
start on a new procurement. Others stay with the project during the period up to operational
commencement but leave once the operational period begins.
Local Partnerships recommends that the Contract Manager is in post prior to Contract
signature leading to a period towards the end of the procurement period where both project
manager and Contract Manager will be in post. Research carried out by Partnerships UK
found that projects which had a formal handover had higher levels of overall satisfaction with
the performance of the project than those which did not.
Regardless of the timing of the departure of the project manager there should be a
structured handover from the project manager to the Contract Manager. This should include
a period of shadowing, with the Contract Manager leading on some discussions.
Authorities should plan for this well in advance as if the right plans are in place the Authority
will be well placed to deal with an earlier than anticipated departure of the project manager.
A formal handover between the project manager and the Contract Manager should cover
areas such as:
•

key documents e.g. bid documents, the Contract, Final Business Case, agreements with
users if applicable;

•

processes;

•

budget;

•

external consultants;

•

consortia makeup;

•

contact lists;

•

agreements with stakeholders; and

•

Contractor plan for period from financial close to operational commencement.

3.2.3

What skills does a Contract Manager need?

Ideally the Contract Manager should have most, if not all, of the following skills:
•

If appointed early enough the Contract Manager will need to manage the Transition
Period. Therefore strong project management skills are valuable.

•

Good communication skills: the Contract Manager will spend a majority of time dealing
with people – the private sector team; the Authority team; stakeholders. Relationships
can break down when parties do not understand each other’s position or where poor
communication has led to misunderstanding.

•

An understanding of the waste management industry and the regulations applying to
waste management in the UK.
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•

Commercial and negotiation skills: the ability to understand and negotiate Changes in
accordance with the Change Protocol. The benchmarking and market testing exercises
are other occasions on which the Contract Manager will need to negotiate with the
Contractor. The Contract Manager will act as project champion within the Authority and
will need to negotiate internally within the Authority.

•

Financial skills and awareness: the Payment Mechanism for waste contracts can be
complicated. The Contract Manager will need to understand the mechanism and ensure
that the recording system is consistent with Authority procedures.

•

Skills to manage change; the operational period will mean a new way of working for
many Authorities as they have now become procurer of services rather than deliverer.
Users may perceive the new way of working as a loss of control therefore the Contract
Manager should prepare users and support them if there are problems during the
Transition Period.

•

Analytical skills: the Contract Manager will need to analyse the contractual documents
and reflect the provisions in practical monitoring processes.

•

A robust problem solving attitude based on confidence in their own commercial ability to
spot areas of concern and to take decisions.

•

An understanding that good relations between Contractor and the Authority also
involves proactivity, trust and respect for each other’s roles and not a constantly
adversarial approach being taken with each other. In many areas and on many
occasions the Contractor will provide services well above what the Authority has strictly
required and an adversarial approach may disincentivise the Contractor from performing
well ahead of Contract in future.

•

An awareness of how the Contract may constrain the WDAs ability to act in other related
areas.

In order to attract good candidates for the Contract Manager post, the Authority should
consider the long term career opportunities it is able to offer applicants. However it should
also be aware that it may not be possible to find a single individual who has all these
attributes. This can be addressed by assembling a team which has the necessary breadth of
skills. A Contract Manager should have access to any in house experience that exists within
the Authority. A Contract Manager’s forum involving all the individuals working on contract
management in the Authority is one way that experience can be shared. It may be also be
appropriate to widen the forum to include Contract Managers from the district responsible for
managing the collection Contracts that have an interface with the party collecting the waste.
It is not recommended that the Authority should appoint an external consultant for the
Contract Manager role. An Authority staff member will be likely to be at a lower cost than for
employing external consultants and the individual is usually better placed by working within
the organisation if a decision is required urgently. There are also potential advantages if the
Contract Manager is appointed from existing Authority staff, providing the necessary skills
can be demonstrated.
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An example of a job description for a Contract Manager which one Authority has used is
located in Appendix J.

3.3 Building a team with the right skills and resources
3.3.1

Introduction

Effective contract management will rely upon having a team of the right size and having the
necessary skills to undertake this role effectively. It is essential that the Authority’s resource
managers make suitable provision for this, recognising that the composition of the team will
need to vary as the parties progress through the different stages of the Contract. Given the
annual Unitary Charge in most waste schemes exceeds £20m per year, an effective team
that can minimise cost escalations and assure long term delivery of value for money from the
Contract is a necessity, not a luxury.
Maintaining continuity between the procurement period and the post close period is often
cited as the best way to achieve consistency of approach. However there are disadvantages,
as well as advantages from retaining staff from the procurement period into the post close
period. This is discussed further at section 7.1.5 below.
The ultimate goals are consistency of approach and the retention and sharing of knowledge
rather than retention of specific individuals regardless of effectiveness.
3.3.2

Size of team

There can be no single formula for calculating the size of the internal team. Surveys of
operational projects carried out by Partnerships UK identified significant variations in the
amount of resource allocated to contract management and monitoring. This ranged from a
proportion of the time of a single person to a large, dedicated team.
In determining the right level of resource the key issue is for the Authority to determine
where in the organisation the contract management function will be placed. Some Authorities
may wish to keep a core team within the waste department especially if this department
provided the project sponsor during the procurement (this is probably the most common
approach). In such cases, the Contact Manager will be able to benefit from the widespread
knowledge of the project in that department, and the waste management skills, and
resources and expertise can be shared within the department. There may also be
opportunities for the long term residual waste contract to be managed alongside other waste
contracts such as composting and MRF contracts or HWRC management contracts as there
may be operational relationships.
An alternative approach is to locate the function within a central contract management
department where there may a deeper pool of experience and awareness of good practice in
relation to longer term complex contracts. Such a structure may also provide more attractive
better career opportunities for the Contract Management Team and hence assist staff
retention as well as being a more efficient use of resource. Here the Contract Management
Team either runs the contract autonomously or under the instructions of the organisations
client team, normally the waste department. In this instance it is the waste department that
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reviews the strategic aspects of the Contract, e.g. the suitability with the changing waste
environment, and evolving waste strategy and suggest changes that may be needed. The
waste department typically holds the budget for the management of the Contract.
Occasionally authorities have established central PFI procurement and management teams
in instances where the wider council have procured a significant number of PFI projects,
These teams hold specific and detailed knowledge of PFI contracts and are staffed with
specialists in finance, legal, commercial etc. disciplines. In this instance the need for external
help is minimal with this central team acting as specialist support for a small waste team that
manage the day to day issues.

Example
Cambridgeshire County Council manages its waste PFI contract jointly with its Street
lighting PFI and Highway Maintenance contract.
In joint waste projects there is also a need to consider whether the contract management
function should be located within one of the Authorities or set up as an independent
standalone unit. The procurement would typically be undertaken by a lead authority in the
partnership and this model commonly follows into the contract management. The team
structure reflects the nature of the relationship between the authorities, some choosing to
match the skills and resources in the lead team and other smaller teams where the
partnering organisations respect that their interests are fairly represented in a combined
team.
It may be possible in the future for authorities to share their contract management teams
across projects or sub regions where there is sufficient overlap of interests in efforts to
reduce the total management costs of these projects. This will however require advanced
partnering skills and mature political structures.
3.3.3

The team structure and job descriptions

The optimal Contract Management Team structure is likely to vary frequently in the
Transition Period. However once a steady state has been reached following Service
Commencement there should be less need for change. At that stage the
Contract Manager should ensure the optimal team structure is put in place and documented
for inclusion in the Contract Management Manual. An example of a common form structure
diagram is included in Appendix F. Team structures worthy of consideration include:
•

a core team within the Service Department supported as required by specialists within
the Authority;

•

a joint team in the Service Department, supported by specialists with the Authority;

•

a joint team within a specialist procurement unit sharing resources and expertise
developed on other complex projects within the Authority;

•

a joint team within a specialist PFI unit in an Authority that has multiple PFI contracts;

Guidance on managing a residual waste treatment contract

71

•

for local authority partnerships a joint team located within one lead Authority staffed with
representatives from each Authority but able to reflect the needs of partner Authorities;
and

•

a regional team managing similar contracts (which may be grouped geographically)
under a shared service arrangement.

The role, allocation and size will critically depend on the skills, experience and capability of
the people available or required. However given the demands and the fluctuation of the work
load it is difficult to anticipate a core team size that is less than 3 FTEs.
The optimal structure will vary depending on how the organisation is structured and what
skills it has in-house. Frequently this is a combination of core team members whose primary
responsibilities fall within the contract management function (who are likely to be line
managed by the Contract Manager) and specialists who are outside the core team but have
a particular responsibility for supporting the team. These specialists are likely to include
members of the Authority’s Legal and Finance Departments who need to understand the
interrelationships in the Contract and the commercial consequences, with a view to providing
a range of suitable solutions to challenging issues on the project. The Contract Manager
must ensure that such specialists are sufficiently familiar with the Authority’s objectives, the
status of the project and the terms of the Contract to be able to contribute effectively. It is in
the Authority’s interest to ensure that suitable levels of expertise are maintained within the
Authority, or that they network effectively with other authorities to avoid over reliance on
external advisers.
The Contract Manager should also ensure there are job descriptions prepared for each job in
the Contract Management Team structure, including the part time roles for finance, legal and
other specialists. When an individual is recruited to perform that job (s)he should be briefed
on the job description and formally asked to confirm they accept all aspects of the job.
The team structure needs to allow the Authority to make decisions quickly (in many
instances the Contract will require the Authority not to unreasonably withhold an action or
delay an action). The Authority should have an approved scheme of delegation to enable it
to make decisions. Some authorities choose to delegate full decision making powers to the
Contract Manager, unless the decision has political, financial or material operational,
performance or service implications. Where decisions are not delegated they will remain with
either Executive Management or Members. Each authority must have a system in place
which works for the individual authority.
3.3.4

Interfaces with the Contractor team structure

To optimise the relationship between the Authority’s Contract Management Team and the
Contractor’s it is important that each side understands the other’s arrangements. This will
help ensure that there are strong working relationships at each level in the hierarchy, clear
lines of communication and a balanced relationship. The structure of both the Contractor’s
team and the Authority’s team, including the lines of communication, can be included in the
manual.
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Ideally the Contractor will nominate its Contract Manager before financial close. The
Authority’s Contract Manager should press to be introduced to his/her counterpart as soon
as possible after being appointed.

3.4 Managing the team
3.4.1

Varying the size of team over time

As part of the Transition Plan, the Authority will need to consider how the team’s resource
requirements will vary over time as the project proceeds through the following stages:
•

the period when the Contractor seeks a Satisfactory Planning Permission, including the
potential for a Revised Project Plan;

•

the construction period;

•

the commissioning period;

•

the first 12-15 months of the operational period;

•

periodic benchmarking and market testing exercises; and

•

preparations for Contract expiry.

Resources also need to be able to change to respond to any Contract variations or disputes.
If flexibility can be built into the Contract Management Team’s structure the Authority will be
able to achieve both cost minimisation and adequacy of resourcing regardless of the
inevitable peaks and troughs in the demands on the team.
3.4.2

Achieving continuity of approach despite staff turnover

The long duration of a PFI/PPP contract will inevitably create staff continuity challenges. It
cannot be assumed that the initial Contract Management Team will be in place at the end of
the Contract and it is very likely that both the Authority’s and the Contractor’s teams will
change several times throughout the project’s life. The understanding and acknowledgement
of each party’s objectives and constraints is essential for the success of the Contract
monitoring. Within this, relationships are key, particularly the relationship between the
Authority and Contractor Contract Managers. Succession planning, information capture and
handover between incoming and outgoing personnel is essential, including capturing advice
from outgoing staff on the management of relationships.
It is therefore imperative that arrangements are in place to allow the contract management
function to continue seamlessly even when key individuals leave their post.
Maintaining continuity of staff is desirable for two reasons: firstly for knowledge retention and
transfer and secondly to preserve good relationships which have been built up. However
these two objectives are far too important to be left dependent on factors that the Authority
cannot actually control. Therefore robust systems must be in place to ensure that if a key
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member of staff, such as the Contract Manager, leaves the Authority it is still in a good
position to maintain a consistent and well informed approach to contract management.
Authorities should plan for changes in key personnel: e.g. project manager and Contract
Manager, and make sure that there is a thorough planning for succession and a formal
handover process between personnel.
Authorities should produce a Contract Management Manual which provides a clear and
comprehensive guide to the contract management function. An important role for the
Contract Manager during the procurement period is to write contract management
documents. It is also important that there are arrangements for keeping the Contract
Management Manual up to date over the term of the Contract.
Authorities should plan for change within their team and appoint a Contract Manager as part
of the procurement team from at least the time of appointment of the Preferred Bidder.
Where the competitive dialogue procedure is used, it is sensible that the Contract Manager
is appointed prior to the end of the dialogue stage. Whilst the project manager will continue
to be responsible for the procurement and the negotiations, the Contract Manager will be
concerned with all of the details which will affect the operational period. For example, details
which ensure that small works changes are workable should be agreed during the
procurement period.
The Contract Manager should establish a succession planning model which ensures that a
succession plan is put in place for key personnel in the Contract Management Team
including non-core members. The strategy should aim to limit concurrent departures and try
to maintain a mixture of new and experienced personnel as far as practicable.
3.4.3

Supporting the team

To secure the best output from the Contract Management Team the Authority will need to
ensure it has the appropriate support. Typical requirements will include:
•

Support staff - the Contract Management Team should be assigned dedicated
administrative support staff so that they do not become over burdened by administration
to the extent it impacts on the effectiveness of the management of the Contract.

•

Specialist advice from other departments - for example, the Contract Management
Team may need to draw in planning expertise during the planning period or engineering
expertise during the construction period. For further guidance in relation to the optimum
balance between using internal resource within the Authority and buying in specialist
advice from external advisers see Section 3.5.

•

The resource requirements needed to manage and communicate with users of the
project facilities and services. For example, in a residual waste project the only users
other than the WDA itself are really the WCAs (that use the delivery points provided by
the Contractor) whereas in an integrated project incorporating collection services the
public are the users of the service and the resource implications would be very different.

•

Support systems such as an IT system for performance recording, reporting and
management; together with hard copy and electronic document management systems.
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3.4.4

Staff training needs

Authorities should recognise the importance of the contract management function and the
challenging nature of the role played by key individuals and ensure that appropriate training
is provided for all members of the Contract Management Team.26 Consideration should be
given to whether planning/training events should be held involving both the Authority’s and
the Contractor’s teams to encourage better understanding between the parties.
In the Transition Period it is particularly important that Contract Management Team is able to
enforce the sections of the Contract dealing with planning and construction. As most of the
Authority’s obligations need to be fulfilled relatively quickly and possibly only once, the
Authority should carefully consider the optimal balance between training in house staff and
buying in expertise from advisers for these functions.
Local Partnerships recommends that a training course is held for all staff in the Contract
Management Team shortly before operational commencement. This course should be
focussed on covering areas such as:
•

the Authority’s key obligations in relation to delivery of Contract Waste and payment;

•

the monitoring of the performance of the services;

•

the calculation of the Unitary Charge (i.e. the Payment Mechanism);

•

dispute resolution procedures;

•

the Contract Management Manual;

•

understanding Changes made to the Contract in accordance with the Change Protocol;

•

involving and working with the relevant Waste Collection Authorities; and

•

communicating and working effectively with the Contractor.

The Contract Management Manual should be completed by this stage and should be used
as an integral part of the course.
Broadening knowledge and understanding of the Authority’s Contract is one obvious area
where training may be necessary. However training may also be needed to develop generic
skills such as managing relationships, communication skills and negotiation skills. Specific
events may trigger a need for training associated with specific aspects of waste PFI/PPP
contracts such as benchmarking and market testing exercises. The Contract Manager
should identify personal development requirements in the team, and ensure that training
plans are in place and events are undertaken in advance of need.

26

See Section 1.4.3 for details of the training WIDP offer.
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3.5 The use of advisers in the Post Close Period
3.5.1

General principles

During the procurement period the Authority’s internal expertise is usually supplemented by
the use of external advisers for areas where the specialist skills are not available in house.
Well before Contract signature the Contract Manager should ensure plans are in place to
execute a transfer of knowledge and any relevant documents and or models from advisers to
Authority staff at, or shortly after, Contract signature. It is important to make the most of the
knowledge that the advisers have at this stage, while issues are fresh in the mind and there
is still a close relationship between the Authority and the advisers.
During the post close period the Contract Management Team should always use in-house
support when the required expertise is available. However it should also be recognised that
external advice will still be required when the appropriate expertise is not available in-house
to deal with an issue. Local Partnerships recommends that Authorities retain an option (but
not an obligation) to use the advisers employed during the procurement period in the post
close period. The best rates for on-going support in the post close period will be obtained
where Authorities procure advice in open competition, and authorities should not assume
that existing advisers are best suited to advise during the post close period. Hence ideally
this post close service requirement should be included from the outset when specifying the
scope of the advisers’ mandate prior to their appointment.
If advisers have already been appointed and post close support has not been included in the
scope of the service procured then the Authority should consider carefully whether support
for the post close period can be added to the scope of service without the need for a
separate procurement. Alternatively the Authority could consider procuring a bespoke
Framework Agreement or making use of an existing Framework Agreement, which would
allow it to obtain ad hoc advice as required. In any event these issues should be addressed
well before financial close so that there is no period when the Authority does not have
access to its advisers.
Whilst the advisers for the procurement period will be familiar with the procurement and
hence well placed to advise on post close issues this advantage could be eroded over time if
key staff leave the organisation and/or the adviser’s knowledge management systems do not
provide it with a strong corporate memory. Before they are appointed advisers should be
asked to provide details of how they will maintain quality of advice over time and minimise
the cost (to the Authority) of having to use new staff who need time to familiarise themselves
with the project.
If Authorities would like to know which advisers have advised which Authorities on procuring
waste PFIs projects, they can contact Local Partnerships for this information.
The Contracts with advisers for this should be reviewed on a regular basis, preferably at no
more than four year intervals.
It is difficult to forecast far in advance how much external support will be needed, but the lists
below provides an indication of the work which may be required in the post close period.
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Estimated costs for external advisers should be factored into the Authority’s budget for
contract management.
3.5.2

Legal Advisers

At financial close the legal advisers to the Authority will be amongst the most knowledgeable
parties amongst the Authority team. As mentioned above the Contract Manager should plan
to transfer as much of that knowledge as possible and then manage it in-house. This might
be achieved through getting the legal advisers involved in the production of the Contract
Management Manual. However, the lead responsibility for the production of the Contract
Management Manual should remain in-house as that ensures that the Contract Management
Team are fully aware of the contents of the Contract and how it impacts on the contract
management function.
During the post close period there are likely to be unforeseen events which are sufficiently
complex and have such an impact on the service, the Unitary Charge or the Authority’s
rights or obligations, that external advice may be required. Examples of such events might
include:
•

a dispute between the Authority and the Contractor in relation to waste deliveries and/or
payment of the Unitary Charge;

•

Authority or Contractor Changes;

•

implementation of Change in law clauses;

•

Contractor distress;

•

Refinancing (changes to funding arrangements);

•

Change of Ownership of Contractor;

•

changes to nominated sub-contractors;

•

Compensation Events;

•

certification and handover;

•

TUPE and employment matters;

•

benchmarking and market testing ;

•

breach of Contract;

•

early termination for any reason including Contractor Default; and

•

enforcement of indemnities, guarantees and contractual claims.
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It is critical that the Contract Manager consults colleagues from the Authority’s Legal
Department before procuring external advice and this process should be highlighted in the
Contact Management Manual.
3.5.3

Financial Advisers

At financial close the financial advisers to the Authority may be more knowledgeable about
the Payment Mechanism than the Authority team. If not rectified this could make the
Authority over dependent on that adviser in the post close period. Therefore, as with the
legal advisers mentioned above, the Contract Manager should plan to transfer as much of
the financial adviser’s knowledge as possible and then manage it within the Contract
Management Team. This transfer might be achieved through getting the financial advisers
involved in the production of the relevant parts of the Contract Management Manual. The
process should include the transfer of any models or spreadsheets that the Financial Adviser
developed during the procurement.
Even with a very efficient transfer of knowledge at or shortly after financial close there are
likely to be issues arising during the Post Close period where external advice may be
required. These could include:
•

agreeing changes to the financial model as a result of qualifying variations or relief or
compensation events or changes in law;

•

benchmarking and market testing exercises;

•

disputes relating to the Payment Mechanism and/or the indexation provisions;

•

calculations of termination payments;

•

Refinancing; and

•

Guaranteed Minimum Tonnage and Substitute Waste provisions.

3.5.4

Technical Advisers

Waste PFI/PPP projects normally involve the Authority procuring a service based on a type
of facility that the Authority has not used before. The knowledge available in-house in
relation to the technology is therefore sometimes quite limited and reliance is placed on
technical advisers during the procurement period. By the end of the procurement period the
Authority should be well acquainted with the technology it is procuring and the technical
issues relating to it. However the Contract Manager should ensure that any additional
knowledge transfer is dealt with at or shortly after financial close and then reflected in the
Contract Management Manual.
During the post close period there may be events which give rise to the need for external
support. These include:
•

attending construction meetings;

•

reviewing design data;
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•

sign off and certification (including the use of All Reasonable Endeavours in relation to
planning and permitting);

•

Mechanical and Electrical (M&E) engineers - advice on M&E design development
(including Reviewable Design Data), & M&E snagging and monitoring commissioning of
the systems;

•

“Clerk of works” role to monitor progress in the construction and commissioning period;

•

assistance with pricing Changes under the Change Protocol (Schedule 21); and

•

market testing and benchmarking exercises.

Alternatively, some authorities choose to employ a technical adviser in-house.
With legal, financial and technical advice it is important to ensure there is a firm
understanding of how all the elements of the Contract fit together. The legal and financial
disciplines in particular over-lap in crucial areas such as the way in which the payment
mechanism is meant to operate, and how deductions are calculated for poor performance. It
is crucial before the external advisers exit the project for there to be a thorough
understanding of how the essential elements of the contract are designed to work together
and a workshop with worked examples may assist that process.
3.5.5

Other Advisers

The Contract Manager should also consider the need for any other types of adviser, e.g.
communications, insurance, planning, and ensure that specialist advice is accessible quickly
when needed. If the scope of work is relatively uncertain the Contract Manager should
ensure that the scope of the services procured is sufficiently broad and that the scope for a
volume discount is explored and agreed in commercial discussions before the adviser is
selected.
Example
Cornwall County Council has a long-term framework agreement with a leading PFI
insurance adviser under which the adviser provides an annual review of the insurance
policies held by the Contractor to ensure they are in line with the Contract. The annual
fees are less than £2,000 pa.
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4 MANAGING SERVICE PERFORMANCE
4.1 Introduction
Once services have commenced the primary focus of contract management will be the
ongoing cycle of Contract Waste delivered to the Contractor, the services provided by the
Contractor and the services paid for by the Authority.
Some of the obligations the Authority has in relation to the monthly cycle have to be
performed within a relatively short specified period - the principle example being payment of
invoices. The sections of the Contract Management Manual which deal with such obligations
should make it clear that there are time limits and document the management systems
devised by the Contract Manager to ensure those deadlines are met.
This chapter looks at the different stages in the monthly cycle starting with the delivery of the
waste to the Contractor. It goes on to look at the things that the Contract Management Team
can do to help ensure that services delivered are satisfactory to the Authority. It then
addresses the issues relating to payment for the services provided and the issues arising if
services are not performed in accordance with the Contract. Finally it examines the potential
for the Authority’s payments to be reduced as a result of the sharing of any additional
income or profit earned by the Contractor.

Delivers waste

Pays
invoice
Authority

Contractor

Invoice

Provides
services

The Contract will include a number of deadlines for the processes involved in this monthly
cycle. It will be a key indicator of the effectiveness of the Contract Management Team that
all such deadlines applying to the Authority are met consistently.
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4.2 Delivery of Contract Waste
4.2.1

The Authority’s obligation to deliver

As well as the obligation to pay for the services the Authority will also have some form of
obligation to deliver or make Contract Waste available for the Contractor to collect. This
obligation is absolutely critical for the Contractor as the flow of waste (and hence income)
from the Authority is the basis on which the Contractor and its lenders decide to invest in the
project. A breach of this obligation may lead to a Compensation Event and will lead to an
Authority Default and potentially termination of the Contract. It is therefore important that the
Contract Manager and his/her team have a detailed understanding of the precise wording of
this obligation in the Contract. For example if the Contract commits the Authority to provide a
particular waste stream exclusively to the Contractor the Contract Management Team must
be aware of this.
In order to widen the understanding of the Authority’s obligation in relation to Contract Waste
the exact wording in relation to this obligation and the detailed implications should be set out
prominently in the Contract Management Manual. The Manual should also highlight the need
to plan for termination of existing Contracts with landfill operators or providers of interim
treatment services (e.g. to ensure that sufficient notice of termination is given, there is
flexibility to divert commissioning tonnages and that guaranteed minimum tonnage
obligations with the existing Contractors are set at a suitable level).
If the Authority is the WDA in a two tier area and/or in partnership with other WDAs there will
be a need to ensure that the legal obligation to deliver the Contract Waste is passed onto
the authority responsible for physically delivering the waste to the Contractor. This will
usually be done by way of an Inter-Authority Agreement (IAA).27 The Contract Management
Manual should highlight the relevant sections of the IAA and the management processes set
out in the Contract Management Manual should cover the interface with the other parties to
the IAA.
A non-exhaustive list of the Authority’s other obligations in relation to a typical contract for
residual waste is at Appendix I.
4.2.2

The Contractor’s obligation to accept

The Contract should oblige the Contractor to accept the Contract Waste delivered by the
Authority. However there are likely to be limitations to the obligation to accept that the
Contract Management Team should be aware of. The main types of limitation are:
•

tonnage based - there is likely to be a maximum tonnage limit based on the capacity of
the facility provided by the Contractor; and

•

compositional - the definition of Contract Waste varies significantly from project to
project. However, in general terms, it is likely that if waste falls outside the definition the

27

It is also possible this may be achieved by the WDA using a direction under section 48 of the
Environmental Protection Act 1990.
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Contractor may not be obliged to accept it. Alternatively, there may be an obligation to
accept the waste but the normal obligations to treat the waste may not apply or the
amount payable by the Authority may be amended to reflect additional costs incurred by
the Contractor. Generally speaking, any residual waste treatment contract should seek
to pass composition risk to the Contractor. Otherwise this can act as a major get-out
clause for plant failure or poor performance.28
Under the WIDP Contract (Clause 23) if the Authority’s Contract Waste exceeds the
maximum tonnage specified in the Contract then the Contractor is obliged to use reasonable
endeavours to accept the additional waste. However the Contractor is only obliged to
terminate third party contracts to release capacity for the Authority if the Authority agrees to
pay the breakage costs.
The Contract Management Manual should set out procedures for the Authority to take
prompt decisions about how to deal with waste in excess of the maximum. These may need
to include arrangements for securing a disposal solution with alternative waste contractors.
There are a wide range of detailed operational issues relating to waste acceptance. Typically
these are dealt with in a Schedule to the Contract called the Waste Acceptance Protocol.
This is a key part of the Contract that should be well understood by all members of the
Contract Management Team. See Appendix G for a Waste Acceptance Protocol. It is
therefore recommended that this issue is dealt with in detail in the Contract Management
Manual. Decision tree diagrams can be a useful aid to clarifying the inter-relationships
between decisions about whether the Contractor is obliged to accept the waste, the
Contractor’s obligation if the waste is accepted and the payment implications in each
scenario.
Under the WIDP Contract (Clause 24) once the Contractor has accepted the waste it is the
legal owner of that waste and responsible for the handling and disposal of the waste.
However under the Clause 25 the Contractor is obliged to process Contract Waste in priority
to other waste.
4.2.3

Guaranteed Minimum Tonnage

In contracts containing a Guaranteed Minimum Tonnage (GMT) it is likely that, if the tonnage
of Contract Waste falls below the defined GMT, the Authority will be obliged to pay as if the
Contract Waste tonnage had been at that defined level. As a result, the Authority effectively
pays for capacity that is not being used. Although this is a payment issue, rather than an
obligation to deliver waste, the relevant contractual provisions may not necessarily sit in the
Payment Mechanism. The Contract Manager should ensure that the Contract Management
Manual highlights the connection between the GMT provisions and the Payment
Mechanism. The Contract Manager should ensure it has procedures in place to regularly
monitor Contract Waste tonnages so that the risk of failing to meet the GMT is identified in
time for corrective action plans to be implemented. These procedures should link to the
budget monitoring referred to at Section 2.1.6 above.

28

See also the guidance notes in the WIDP Contract, Schedule 31 – Incoming Waste Parameters.
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The GMT is normally defined in terms of an annual figure. Given that waste tonnages tend to
change gradually over time as a result of long term trends it may be obvious that the
tonnage of Contract Waste is going to fall below the GMT in a particular year, well before the
end of that year. The point at which the GMT provisions oblige the Authority to start paying
for capacity not being used for its waste should be defined clearly in the Contract. However
before this situation arises the Contract Manager should ensure that all opportunities have
been explored for the Authority to provide Top Up Waste (see Section 4.2.4) or for the
Contractor to provide Substitute Waste (see Section 4.2.5).
4.2.4

Top Up Waste

If Contract Waste falls below the GMT the Authority is obliged to pay the Contractor as if the
GMT tonnage had been delivered. In other words the Authority pays for capacity that is not
being used to process its waste. This could create a significant reputational issue for the
Authority.
If there is other (non-Contract) waste that is being land-filled or being sent to another
treatment Facility that could more economically be delivered to, and treated at, the facility
then it is clearly a more efficient use of that plant and potentially a better environmental
outcome if that waste is sent to the facility. The WIDP Contract (Clause 25.3) allows the
Authority to procure Top Up Waste to avoid such inefficiency. As the Authority can then
recover the cost of using the capacity, that would otherwise have been unused, from the
party that provided the waste, there is an immediate financial benefit to the Authority.
The most likely source of Top Up Waste is a neighbouring Waste Disposal Authority (WDA)
that is still reliant on landfill or has a short term or flexible contract with an EfW operator. The
Contract Management Manual should include contact details of the relevant waste officers in
nearby WDAs and the Authorities’ waste flows and contractual commitments. It should also
highlight the need to obtain legal advice before entering into arrangements to source Top Up
Waste.
Additionally, the Authority should, as a prior step, check the terms of the planning permission
for the Facility in case there are any conditions restricting the Authority’s ability to secure
Top Up Waste. Any such conditions should be noted in the Contract Management Manual
for ease of reference.
4.2.5

Substitute Waste

If Contract Waste falls below the GMT (such that there is a Contract Waste Shortfall) the
Authority is obliged to pay the Contractor as if the GMT had been delivered. In other words,
the Authority pays for capacity that is not being used to process its waste. As detailed in
Section 4.2.4, the Authority is entitled to source Top Up Waste in this scenario. If the
Authority is not willing or able to source Top Up Waste, the Authority may (under Clause 25
of the WIDP Contract), require the Contractor in this scenario to implement its Substitute
Waste Plan and use reasonable endeavours to secure Substitute Waste to make up any
Contract Waste Shortfall.
The Authority continues to pay for the capacity that is not being used for its waste, but it is
entitled to all of the income the Contractor realises from the Substitute Waste up to the
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amount which would have been paid by the Authority. If the Contractor realises more income
from the Substitute Waste than it would have received from the Authority, the excess should
be shared with the Authority. The Authority’s agreed sharing percentage should be
highlighted in the Contract Management Manual.
If the Contractor does not use reasonable endeavours to secure Substitute Waste then the
GMT is reduced by the amount of waste that the Contractor would have secured if it had
used reasonable endeavours.
In order to maximise the potential for Substitute Waste being sourced by the Contractor,
when required, the Contract Manager should ensure that the Contractor meets its obligation
to have a Substitute Waste Plan (Schedule 30). This plan should be submitted to the
Authority a specified number of days before Service Commencement and then updated
annually. The Authority’s procedures for ensuring that the plans and updates are received
should be set out in the Contract Management Manual.
The Contractor is only obliged to implement the Substitute Waste Plan once a formal notice
has been issued by the Authority advising that in its reasonable opinion there will be a
shortfall of Contract Waste relative to the GMT for the year. As the sourcing of Substitute
Waste can reduce the Authority's obligation to pay for capacity it is not using, the Contract
Management Team should be aware of the importance of the relevant contractual provisions
and note these in the Contract Management Manual. Notifying the Contractor early is critical
if the Contractor is to source Substitute Waste within the time frames required by the
Authority's Contract29.
4.2.6

Changes to collection arrangements

Whilst Contractors are normally prepared to take the risk that there is a gradual change to
the composition of waste overtime as a result of changes in household consumption and/or
behaviour they are not normally prepared to take the risk that Contract Waste tonnages or its
composition changes as a result of changes to the collection arrangements. As a result most
Contracts give the Contractor some form of protection in the scenario where a Waste
Collection Authority changes it approach to collection.
The WIDP Contract (Clause 23.5) gives the Contractor some protection if there is a Material
Departure from the initial WCA collection arrangements (the WCA Baseline) as defined in
the WIDP Contract (Schedule 31). The Contractor must formally notify the Authority of any
such material change. The Authority must then respond within a specified number of days,
either agreeing to process it as an Authority Change under the Change Protocol (which may
result in compensation to the Contractor) or referring the matter to the Dispute Resolution
Procedure (See Section 6.5.2).

29

Implementing the Substitute Waste provisions requires an agreed process for deciding which
deliveries of waste are Third Party Waste and which are Substitute Waste. As the key parameters are
defined on an annual basis this may have to be deferred to the end of the Contract Year when the
annual wasteflows will be known. The Substitute Waste notice should simply warn the Contractor that
the Contract Waste tonnage for the year is likely to be below the Guaranteed Minimum Tonnage.
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Given the potential impact on the Authority of changes to collection arrangements where
collection is the responsibility of separate Authorities there should be detailed service level
agreements with those WCAs. It is clearly desirable that the Authority is made aware of any
changes to collection arrangements by the WCAs before they are made. The section of the
Contract Management Manual dealing with the relationship with the WCAs should include a
clear procedure to be followed when a WCA is planning to make such a change, including
an assessment of the overall financial impact – what is gained by changing collections may
be lost in extra disposal costs.
4.2.7

Ad hoc Waste

As highlighted above the Contract may define limits on the sort of waste the Contractor is
obliged to accept or give the Contractor certain protections from the impact of having to
accept such waste. In most cases it is more practical for the Contractor to accept the waste
and therefore the Contract normally defines a class of “Ad hoc” waste which is subject to
different arrangements.
The definition of Ad Hoc Waste varies a lot from project to project depending on the
technological solution and the scope of the services. In the WIDP Contract, Ad Hoc Waste is
defined as waste received separately or segregated by the Contractor which Good Industry
Practice requires to be treated separately from other Contract Waste. The WIDP Contract
(Schedule 31) also allows examples to be listed in a non-exhaustive list.
The Contract Management Manual should provide a clearly written and accessible definition
of that waste that falls to be treated as Ad Hoc Waste. Where there is agreement with the
Contractor as to how such waste will be treated this should also be recorded.
Under the WIDP Contract, whilst the Contractor is obliged to accept Ad Hoc Waste it can
charge a different rate per tonne, as specified in the contract, and the waste will not normally
count towards the calculation of service performance.
4.2.8

Changes in waste composition

The Contract may contain provisions which give the Contractor relief from certain obligations
or an entitlement to an adjustment to the Unitary Charge if the Contract Waste delivered falls
outside certain defined parameters. Although these clauses are often seen and referred to
as dealing with composition risk the parameters themselves are more likely to be defined in
terms of Calorific Value.
The Contract Management Manual should provide a clear reference to any relevant clauses
in the Contract and set out the procedure to be followed within the Contract Management
Team in the event that the Contractor makes a claim for relief. This is likely to be an
exceptional event in most contracts, but a significant amount of money could be involved so
careful consideration should be given to the decision making process so that decisions are
informed by appropriate technical input, and are taken at the right level within the Authority.
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4.3 Optimising Service Performance
4.3.1

General

The Contract Management Team should always work with the Contractor to deliver the
common objective of optimising operational performance throughout the operational period.
This will deliver better value for the Authority than relying solely on the contractual remedies
for under performance – although these should be applied when relevant (see Section 4.5.2
below). It will also protect the Authority from the reputational issues that arise when the
service provided does not meet the contractual requirements.
4.3.2

The Contractor’s obligations

The Contract will include a wide range of obligations for the Contractor in relation to the
delivery of the Services. It is important that the Contract Manager is aware of the full range
even if some obligations do not have great significance on day to day basis. These
obligations may be too extensive to incorporate in full in the Contract Management Manual.
However the Contract Management Manual should at least provide signposts to all the
relevant sections of the Contract.
Under the WIDP Contract (Clause 22) the Contractor is obliged to provide the Services in
accordance with:
a)

the Contract;

b)

the Service Requirements (defined in the Authority’s Requirements (Schedule 2));

c)

the Service Method Statements;

d)

Good Industry Practice;

e)

legislation;

f)

the terms and requirements of any Consents; and

g)

the terms of any Lease or Underlease on the Sites.

In addition in the WIDP Contract (Clause 27) the Contractor is obliged, at all times, to comply
with its duty of care under Section 34 of the EPA and has a duty to inform the Authority if the
Contractor becomes aware that any person for whom the Authority is responsible or any
third party associated with the project breaches that duty of care. The Contractor is also
responsible for procuring sufficient qualified staff to perform the Services (Clause 31).
Whilst a failure to comply with the most important service standards will be dealt with
through the Payment Mechanism (Schedule 4) there are clearly too many individual
obligations to cover comprehensively through the Payment Mechanism and performance
framework. The fact that there may be no remedy through the Payment Mechanism should
not deter the Contract Management Team from monitoring the performance of an obligation
if it is important to the Authority. If it detects that a service obligation is not being met the
Contract Manager can decide whether to raise the issue with the Contractor either informally
or formally through the Liaison Committee. In some cases the Contractor may be able to
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rectify the issue easily with no cost to the Authority. In other cases resolution may be more
difficult. It should be remembered that such issues were originally excluded from the
Payment Mechanism because they were judged to be insufficiently important to be included.
If the issue is now of sufficient importance to the Authority the contractual solutions available
include the implementation of an Authority Change (Clause 43) (see Section 5.2.1) or
Termination for Persistent Breach (Clause 67) (see Section 4.5.9).
Whilst the Contract will define the services there may well be grey areas where the
requirement is ambiguous or the Performance Measurement System is not fully specified.
With experience it might be possible for the parties to agree how to clarify these grey areas.
It is important that the Contract Manager considers the need for legal advice before agreeing
any such clarifications as there may be unintended consequences arising from what might
appear to be a simple operational matter. Once advice has been sought and there is an
agreed position this should be fully and formally documented and procedures put in place so
that a reader of the original signed Contract document is alerted to the fact that there has
been a subsequent clarification of the meaning of the Contract.
4.3.3

Service Delivery Plans

Integrated Contracts with a more complex combination of services require more operational
management in relation to changes in the services over time. It is important that such
changes are discussed adequately between the parties before being finalised. The Contract
may require Service Delivery Plans (SDPs) and/or Services Method Statements to be drawn
up and agreed between the parties on an annual basis.
Under the WIDP Contract, the SDPs include Service Method Statements. The SDPs form
part of the Contractor’s Proposals (Schedule 3) and should be developed to an appropriate
level of detail that demonstrates how the Contractor will deliver the project to satisfy the
Authority’s Requirements (Schedule 2).
If there is any inconsistency between the SDPs and the Authority’s Requirements, Clause
2.1 of the WIDP Contract provides that the Authority’s Requirements will take precedence.
Clause 22.3 allows the Contractor to propose changes to the SDPs. It further envisages that
any such changes will be processed in one of two ways:
•

as a Contractor Change, subject to the Authority’s approval in accordance with the
Change Protocol (Schedule 21) (see Section 5.3); or

•

under the Review Procedure (Schedule 9).

If the Authority’s Contract follows the WIDP Contract (Clause 22.3.1(a)), it will specify those
parts of the SDPs that can only be changed by agreement under the Change Protocol.
Those parts will have been agreed on a project specific basis and the Contract Manager
should note the different approaches to amending the SDPs as agreed in the Authority’s
Contract.
If the Contractor proposes a Change to the SDPs and this Change is processed under the
Change Protocol, the Contract Manager should be aware of the scope to share the benefit of
any cost reductions under Schedule 19 (Revision of Base Case and Custody). The general
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principle of adjustment is that the Contractor should be in a “no better and no worse” position
than it was prior to the Change.
In other words, if the parties anticipate that the Change will bring about savings for the
benefit of the Contractor, there should be scope for the Authority to benefit from those
savings under Schedule 19 through a reduction in the Base Case or the Monthly Payment,
as the case may be.
4.3.4

Quality Management

Under PFI/PPP contracts the Services are provided by the Contractor and the quality of the
Services provided is measured through the performance measures linked to the Payment
Mechanism. Failures in performance will result in deductions from the Unitary Charge in
accordance with the Payment Mechanism. Therefore the Contractor has a financial incentive
to meet the contractual performance standards. It is the Contractor’s responsibility to
achieve the required standard. However there may also be clauses within the Contract that
oblige the Contractor to adopt and comply with a particular quality assurance system.
The WIDP Contract (Clause 88) requires the Contractor to follow the quality standards set
out in the Authority’s Requirements (Schedule 2). This Schedule will have evolved out of the
Output Specification used by the Authority’s project team in the procurement process.
Given the value of the Contract, WIDP Guidance on the Output Specification recommends
the inclusion of a requirement for the Contractor to comply with ISO 9001 and ISO 14001.
Local Partnerships encourage that the obligation on the Contractor includes the appointment
of a Quality Manager and the maintenance and audit of the quality assurance system. The
Contract Management Manual should set out what measures the Authority will put in place
to ensure that the Contractor discharges its obligations and how the Contractor’s systems
dovetail with the Authority’s own quality management requirements.
4.3.5

Health and safety

In the waste management industry the potential for both major and minor accidents is very
real and health and safety issues must always be taken very seriously by both the
Contractor and the Authority. The Contract will therefore normally include obligations on the
Contractor in relation to Health and Safety during the service period.
In the WIDP Contract (Clause 22) there is an overarching obligation on the Contractor to
provide the Service in a manner consistent with all health and safety precautions required to
comply with Good Industry Practice and Legislation. In addition the WIDP Contract (Clause
29) obliges the Contractor to notify the Authority of the member of staff nominated to deal
with health and safety issues. The relevant contact details should be recorded in the
Contract Management Manual and updated when necessary. The other related obligations
on the Contractor are to:
•

have regard to the Authority’s own policies;

•

provide a statement of its policy to the Authority within a specified period of Service
Commencement;
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•

review its procedures whenever necessary in the light of change in law etc and advise
the Authority accordingly; and

•

take precautions to protect health and safety in line with Good Industry Practice and
procure that its sub-contractors do the same.

If there were to be an accident caused by the Contractor’s failure to follow Good Industry
Practice in relation to health and safety then the Authority’s reputation could also be at risk.
The Contract Management Manual should therefore include procedures for periodic
assessments by the Authority of whether the Contractor is complying with its obligations.
In addition to specifying procedures for monitoring the Contractor’s compliance with its
health and safety obligations, the Contract Management Manual should be clear about the
internal health and safety expectations from the Contract Management Team, which might
include risk assessments, method statements and safe systems of work for activities carried
out in managing the Contract (for example during site inspections / audits). The Authority
has a responsibility to its own staff and it may therefore wish to carry out and document its
own risk assessment relating to on-site inspections. The Authority’s corporate safety advisor
should be involved in this process. All risk assessments should be updated at least annually
or in the event of a relevant incident.
4.3.6

Emergencies30

There may be circumstances during the Service Period where exceptional events occur
where the Authority needs to ask for the Contractor’s assistance in dealing with the issue by
providing additional or alternative services. The Authority’s Peace-Time Emergency Plan
and its Waste Service Emergency Plan may identify such scenarios and should inform the
emergency planning arrangements for the Contract as all these plans need to be crossreferenced and mutually compatible.
Under the WIDP Contract (Clause 31) in an Emergency the Authority can ask the Contractor
to use its best endeavours to procure the additional or alternative services required to
ensure the Emergency is dealt with and normal operations resumed as soon as reasonably
practicable. However the Contractor is not obliged to perform any services which it is either
not qualified or competent to provide. The Contractor is entitled to charge any properly
incurred costs to the Authority.
The Contract Management Manual should include the precise definition of an Emergency in
the relevant section. If there are events falling within the definition of Emergency that are
reasonably foreseeable or become foreseeable during the Service Period the Contract
Manager may wish to discuss such contingencies with the Contractor in advance to establish
whether there is scope for pre-agreeing the sort of additional or alternative services that
might be provided by the Contractor. Any matters agreed should be incorporated into the
Contract Management Manual.

30

Please refer to section 4.5.6 of this Guidance for related provisions on Continuity Plans.
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4.3.7

Protestor Action during the Service Period

In practice once a waste facility is operational any local or NGO opposition to the facility
normally fades quite rapidly and the chance of Protestor Action reduces considerably.
However such action against an operational plant is not without precedent and most
Contracts will contain provisions relating to Protestor Action that cover the period after the
Services Commencement Date.
The WIDP Contract (Clause 42) requires that the Contractor uses reasonable endeavours to
prevent Protestor Action, including by keeping additional security measures (above and
beyond a fence and a manned weighbridge, e.g. 24 hour CCTV cameras) deployed during
the construction period in place as long as there are reasonable grounds for believing a
higher risk of Protestor Action persists.
The Contract Manager should be aware of this obligation and the Contract Management
Manual should highlight the need to challenge any diminution of the security measures by
the Contractor which the Contract Manager considers premature. It may be useful to remind
the Contractor that the costs of dealing with Protestor Action fall to the Contractor and
therefore it has a financial interest in taking steps to pre-empt any actions that could disrupt
the Services and to minimise the duration of any delay (e.g. by having all the legal processes
required to evict protestors ready for use if required).
If the Contractor complies with all its all obligations in relation to Protestor Action it is less
likely that the Services will be disrupted. However if there is any disruption the Contract
Manager should be mindful that the impact may qualify as a Relief Event (see Section 8.8.2).

4.4 Paying for the Service
4.4.1

General principles

The principle behind all PFI/PPP projects is that the Contractor is paid only when the service
is provided and the payment is adjusted in accordance with the quality of the service
delivered. In waste projects there is also a relationship between the tonnage of Contract
Waste and the payment. As a result the Contract will include a sophisticated payment
mechanism and performance framework to achieve this end. One of the key functions of the
Contract Management Team is to ensure that the payments made to the Contractor are
always in accordance with the Contract.
In the WIDP Contract, Clauses 45 to 49 and Schedule 4 are the key contractual provisions.
4.4.2

Paying on time

The Authority may have policies in relation to the prompt payment of invoices which might be
reflected in the Contract. In any event, it is an essential feature of a well managed Contract
that invoices are submitted and then paid on time, in line with the contractual provisions.
Late payments will incur interest and if there is a case of sustained non payment of monthly
invoices then the Contract will allow the Contractor to terminate and claim compensation on
terms that do not favour the Authority.
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The Contract will set dates by which the invoice has to be submitted by the Contractor and
the payment by the Authority is due. For example, in the WIDP Contract (Clause 45.2) the
Contractor has to issue the invoice on the first Business Day of the month following the
month for which the services have been invoiced and the due date for payment is the last
Business Day of the month following the month for which the services have been invoiced
(Clause 45.4). If payment is made after that date the Contractor is entitled to charge interest
at the Prescribed Rate.
The Contract Manager must have systems in place to ensure payments are made in time.
Given that the calculation of the payment is complex and the evidence that is provided to
support each invoice may be copious, these systems need to be streamlined and well
managed. Individual responsibilities must be clear to all concerned and arrangements in
place for dealing with absences due to annual leave etc. A decision tree setting out the
internal approval process can be a useful addition to the Contract Management Manual.
It is good practice for the Authority to carry out a practice run of the payment process before
the first payment is actually due. This will ensure that when the requirement to pay on time
arrives, the Authority is ready to meet its obligations. The practice run should include every
detail of an actual payment, i.e. delegations, checking and independent validation of
information, applying deductions, establishing the different parts of the organisation that
need to be involved in the transaction, required signatures for documents, authorisations for
payments, etc. This practice run will be helpful in agreeing the contents of the report that the
Contractor will send. Authorities will wish to know the figures for waste diversion before they
pay an invoice.
In determining the monthly amount to invoice the Contractor will invariably make use of a
spreadsheet, sometimes known as a payment model. Equally, the Authority should also use
a payment model to ensure that the invoiced amount is correctly determined. It is good
practice for the Authority and Contractor to agree a single payment model to be used by both
parties. Each party should retain a copy of the model; the Contractor using it to generate the
invoice and the Authority auditing the inputs using its copy of the model to confirm the
invoiced total.
If there is a case of sustained late or non payment of monthly invoices then the Contract
Manager should make sure that the Contract Management Board is aware of the
circumstances. The issue is very likely to be raised by the Contractor and escalated quickly if
the problem is sustained. The Contract Management Manual should set out the precise
sums and the relevant timescales to allow the user to understand when non payment of the
Unitary Charge would trigger Authority Default (see Section 8.5).
4.4.3

Disputed amounts

If there is a dispute about the amount involved it is important for the Authority’s Contract
Manager to raise the issue with the Contractor promptly. The amount that is not in dispute
should be paid according to the normal schedule. The matter should be settled quickly
between the parties or referred to Dispute Resolution Procedure (DRP) if required.
The WIDP Contract (Clause 45.5) gives the Authority ten Business Days to notify the
Contractor of the dispute and the amount disputed and to provide such evidence as the
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Authority may have to demonstrate that the amount is not due to the Contractor. The
Contractor has five Business Days from receipt to respond to the Authority notice. If the
Contractor does not respond or if it agrees with the Authority then the Authority can retain
the amount permanently and claim interest on any overpayment made.
If the Contractor does not agree then the matter goes to DRP. If the amount disputed is then
found to be payable then the Authority is obliged to pay interest on the amount from the date
on which payment should have been made until it is paid at the interest rate prescribed in
the Contract. Equally if the DRP determines in the Authority’s favour it is entitled to claim
interest on any overpayment made.
The Contract Management Manual needs to include clear procedures for identifying disputed
amounts promptly and raising the disputes with the Contractor within the time limits set out in
the Contract. A separate decision will also be needed as to whether to withhold the amount
disputed or to pay it upfront and then seek to recover interest on the overpayment.
4.4.4

Annual indexation of Unitary Charge

The Contract will contain provisions allowing for the adjustment of the Unitary Charge once a
year reflecting the movements in one or more specified price index. The index will normally
be a measure of the overall rate of inflation in the economy such as the Retail Price Index
(RPI). These provisions ensure that the Contractor’s main source of income will respond to
inflation in the same way as its underlying costs, thereby broadly maintaining the same level
of profit in any inflation scenario. In some cases a weighted basket of indices will be used to
try and match the indexation of the Unitary Charge to the underlying cost base more
precisely.
The WIDP Contract (Clause 45.9) refers to the provisions the WIDP Guidance on payment
mechanisms31. These set out the general form of typical indexation provisions used to
determine how the Unitary Charge should be adjusted once a year on the Indexation Date.
In practice the drafting in specific Contracts is likely to be more extensive.
Although relatively straightforward in principle the annual indexation adjustment can be
reasonably complex particularly when a weighted basket of indices is specified in the
Contract. Experience suggests this is an area where there is a lot of value in detailed
checks, by the Contract Management Team, of the calculations submitted by the Contractor.
The Contract Manager should therefore ensure that the Contract Management Manual sets
out procedures that ensure sufficient expertise is applied to such checks and that every
aspect of the calculations submitted by the Contractor is checked back to the relevant
contractual provisions and the relevant indices.
For more information on indexation, please refer to Section 15.2 of SoPC432.

31

This guidance is available online at the following link:
http://webarchive.nationalarchives.gov.uk/20130822084033/http://www.defra.gov.uk/environment/was
te/local-authorities/widp/widp-procurement-pack/
32

In addition, HM Treasury’s guidance on indexation “Interest Rate & Inflation Risks in PFI Contracts”
is available by copying and pasting the following link:
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When providing forecasts of the expected Unitary Charge in future years the Contract
Manager should always take indexation into account. This should be based on the best
estimates of future changes in the relevant indices at the time and not the assumptions
made in the base case financial model which may be significantly different.
4.4.5

Set off

If the Authority makes an overpayment to the Contractor it is more convenient and secure for
it to be able to recover that amount by setting it off against the monthly payment to the
Contractor, rather than having to recover it separately. The Contract should be clear as to
whether such set off is allowed by either or both the parties.
The WIDP Contract (Clause 46) allows the Authority to set off any amount owed to it by the
Contractor against the Monthly Payment, or any other amounts due to the Contractor. There
is no reciprocal right for the Contractor.
The Contract Manager should ensure that the section of the Contract Management Manual
that sets out procedures in relation to payment of invoices highlights the right of set off.
4.4.6

Applying the Payment Mechanism

Partnerships UK’s research into operational projects found that 78% of the Contract
Managers surveyed agreed that the payment mechanism supported the effective contract
management of their project.
That research also found that 45% of public sector respondents to their survey regarded the
PFI payment mechanism as quite difficult or very difficult to use. The Contract Manager
should ensure that the Authority undertakes a trial run of the Payment Mechanism and
performance monitoring system as early as is practicable in order to test whether it works in
a “live” environment. It is also good practice to use an audited spreadsheet that incorporates
the logic and financial inputs from the Payment Mechanism and calculates the Monthly
Payment on the basis of monthly waste and performance data inputs. This spreadsheet may
have been developed during the final stages of the procurement process but, if it has not,
the Contract Manager should ensure it is developed in time to be used from the Services
Commencement Date. The spreadsheet can be developed by either the Authority or the
Contractor but to achieve the desired outcome both parties must have sufficient confidence
in its integrity and accuracy to rely on it outputs. To achieve this it is likely to be necessary to
employ an independent party, owing a duty of care to both parties to confirm that the
spreadsheet is fit for purpose. There will also need to be a procedure agreed for updating
the model when required which should be recorded in the Contract Management Manual.
As the Contract Management Team may not have used such complex payment mechanisms
before, the Authority (possibly in conjunction with its advisers) should provide training on the
contractual Payment Mechanism and the spreadsheet so that sufficient team members are
aware of how variations in tonnages and the Contractor’s performance affect the monthly

http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hmtreasury.gov.uk/d/pfi_hedging120506.pdf

Guidance on managing a residual waste treatment contract

93

payments to the Contractor.33 It may be beneficial to involve the Contractor in such sessions
so that there is a common understanding of how the mechanism works.
It is desirable for the Contract Manager to integrate the system for monitoring performance
with the systems for checking invoices and making payments as these functions are so interrelated and this process should be fully documented in the Contract Management Manual.
The Contract Manager should also consider holding training sessions testing out the
procedures for when the Contractor fails to provide the services as agreed in the contract
documents. Practical examples may be used such as “what happens if the Contractor fails to
accept Contract Waste?” or “what happens if the residual waste treatment facility is unable
to treat waste for a prolonged period?”
4.4.7

Utilities and NNDR

The Contractor’s costs will include the costs of utilities needed to perform the Services and
the National Non Domestic Rates (NNDR) relating to the sites used. Historically there have
been a variety of ways of handling the risk of changes to these costs in PFI contracts.
The WIDP Contract (Clause 48) makes it the Contractor’s responsibility to pay all such costs
and then recharge the Authority as a pass through cost through a discrete component of the
Unitary Charge. The indexation applying to this component may vary from that applied to
other parts of the Unitary Charge.
The Contract Management Manual should include appropriate procedures to ensure utility
costs and NNDR are dealt with appropriately. To the extent that the costs are recovered
through the Unitary Charge this will be a sub-element of the section dealing with the
Payment Mechanism. However the Contract Manager should be mindful that the Utilities and
NNDR and potentially other pass through costs may be treated separately from the main
Payment Mechanism and, if necessary, adapt the Contract Management Manual
accordingly.
4.4.8

Landfill Tax

Although the main aim of waste PFI contracts is to divert waste from landfill the Contractor
may still incur Landfill Tax as a result of landfilling waste treatment residues or because the
Facility is off line and hence not able to treat waste. The Contract will make clear the extent
to which the Contractor can pass such costs on to the Authority through the Unitary Charge.
This may be complicated by the fact that the rate of tax (per tonne) varies from time to time
and Contractors normally seek to minimise their exposure to any changes in the rate.
The WIDP Contract (Clause 49.2) makes it clear the Contractor is responsible for paying all
the Landfill Tax in the first instance and can recover it through the Unitary Charge only to the
extent permitted under the Payment Mechanism. It also places an obligation (Clause 49.2.3)
on the Contractor to use reasonable endeavours to minimise the Landfill Tax arising, where
this is of benefit to the Authority (for example by not mixing active and non-active waste prior
to landfill).
33

See Section 1.4.3 for details of the training WIDP offer.
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The Contract Manager should be aware of how Landfill Tax costs are dealt with in the
Authority’s Contract and ensure the Contract Management Manual includes appropriate
procedures as a sub-element of the section dealing with the Payment Mechanism. If, as is
likely, the Authority is liable for any additional costs relating to an increase in the rate of tax
then the Contract Manager should ensure that the Authority’s Finance Department is alerted
as soon as possible regarding the impact of any changes in the tax rate.
4.4.9

Annual reconciliations

In most Contracts the Monthly Payment paid by the Authority is based in whole, or in part, on
estimated tonnage and performance figures. This is to allow the invoice to be issued
reasonably promptly at the end of each month even if some data has not been finalised.
Where estimates are used there will be a reconciliation process and a further payment or
refund to ensure the total amount paid by the Authority is in line with the final out-turn data.
The WIDP Contract Payment Mechanism (Schedule 4) refers to the WIDP Payment
Mechanism Guidance34 on this point. This sets out an approach to dealing with
reconciliations. However in practice contractual arrangements vary significantly on this issue.
The Contract Management Manual should provide a reference to the relevant sections of the
Payment Mechanism and set out the procedures for dealing with the process.
4.4.10 VAT
The WIDP Contract (Clause 49.1) includes provisions in respect of VAT which prevent the
Contractor recovering any VAT it incurs from the Authority unless that VAT is irrecoverable
(i.e. the Contractor cannot reclaim the VAT as input tax or set off the VAT against a VAT
liability). There is also an obligation on the Contractor to provide the Authority with any
information the Authority reasonably requests in relation to VAT charged by the Contractor to
the Authority under the Contract. The Contract Management Team should ensure that any
amounts claimed by the Contractor in respect of VAT are actually payable by the Authority
under the Contract.
4.4.11 European Economic and Monetary Union
At the time of writing it appears highly unlikely that the UK will join the Eurozone in the
foreseeable future. However over the course of a 25 year contract major political changes
could occur and the Contract Management Manual should at least highlight whether the
Contract has any relevant provisions in the event of monetary union. The WIDP Contract
(Clause 92) includes provisions addressing for continuity of contract, conversion of sterling
amounts into euros and any consequential changes.

34

This guidance is available online at
http://webarchive.nationalarchives.gov.uk/20130822084033/http://www.defra.gov.uk/environment/was
te/local-authorities/widp/widp-procurement-pack/
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4.5 Dealing with under performance
4.5.1

Recognising under performance

It is sometimes asserted that PFI/PPP contracts are self monitoring because the Contractor
monitors its own performance using the contractual performance framework. Whilst it is
certainly true, and desirable that the Contractor should monitor its own performance that is
never the whole story. Contracts will normally include extensive explicit provisions in relation
to the Authority’s monitoring. The Contract Management Manual should document the
Authority’s own inspection regime.
Under the WIDP Contract (Clause 32) the Contractor is obliged to monitor its own
performance in the delivery of the Services in accordance with the Authority’s Requirements
(Schedule 2). It is worth a simple reminder here that the Authority’s Requirements will, under
the WIDP Contract (Clause 2.1), rank higher than the Contractor’s Proposals (Schedule 3) in
the event of an inconsistency.
If monitoring reports are found to be fraudulent or two or more erroneous reports are
submitted within a specified period then the Authority can notify the Contractor that it will
increase the level of its own monitoring until such time as the Contractor can demonstrate to
the reasonable satisfaction of the Authority that it can perform its obligations under the
Contract. The Contractor must bear its own costs for assisting the Authority and indemnify
the Authority for any reasonable costs the Authority incurs in increasing its monitoring as a
result of the submission of fraudulent or erroneous monitoring reports by the Contractor.
The WIDP Contract (Clause 32) allows the Authority to undertake its own monitoring (at its
own cost) at any time after the issue of the Readiness Test Certificate and obliges the
Contractor to use reasonable endeavours to assist. The Authority is entitled to notify the
Contractor of the results and the Contractor is then obliged to have “due regard” to the
Authority’s comments in relation to the provision of future Services.
The Contract Management Manual should document the system the Contract Management
Team should follow in relation to reviewing the Contractor’s monitoring reports and the direct
monitoring of performance. As a minimum these should include the procedures for:
a)

reviewing the Contractor’s Monitoring Reports and producing a report on any matters
arising;

b)

setting and updating the tolerance level for poor performance for each aspect of the
Service;

c)

raising any issues relating to performance within the tolerance threshold with the
Contractor;

d)

escalating the issue within the Authority if performance failures exceed the tolerance
threshold;

e)

determining whether the Authority should formally notify the Contractor that it is
increasing the level of monitoring as a result of the submission of fraudulent or
erroneous monitoring reports by the Contractor; and
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f)

engaging the Legal Department if it appears that a performance issue is likely to result
in a dispute with the Contractor.

For any waste facilities requiring an Environmental Permit, the Contract Management
Manual should also highlight the fact that as the authorised process regulator, the EA will
monitor the plant’s emissions performance on a regular basis to assess whether it is
complying with its Environmental Permit. The Contract Management Team may find that
references to the EA’s monitoring are helpful when dealing with queries from the public or
members regarding emissions from the plant.
4.5.2

Making deductions

The Payment Mechanism will include provisions for reducing the Monthly Payment if the
Contractor has not met the contractual performance standards under the performance
framework. Research on operational projects by Partnerships UK35 found that where
Authorities chose to waive their right to make deductions, there was no apparent correlation
between waiving deductions and good performance. Therefore it is important that where the
Payment Mechanism provides for a deduction from the Monthly Payment that the contractual
position is enforced as this gives a clear message about how poor performance will be dealt
with and avoids setting a precedent that may be difficult to break later. Contract
Management Team members that work closely with the Contractor may be more
sympathetic to arguments that the Contractor should be let off in deductions in the interests
of maintaining a good working relationship. The Contract Manager should ensure that such
staff are regularly reminded of the need to enforce deductions at all times and are not
authorised to agree a waiver. These points should be highlighted in the Contract
Management Manual.
In the WIDP Contract the provisions for Force Majeure (Clause 69.2) also make it clear that
the deductions should still be made even if a Force Majeure Event is compromising the
Contractor’s ability to provide the Services.
Under the WIDP Contract, the deductions that can be made are subject to the relevant parts
of the Supervening Events regime (see below Excusing Causes (Section 4.5.3), Caps on
Deductions (Section 4.5.4) and Relief Events (section 4.5.5)).
4.5.3

Excusing Causes

The Contract is likely to define a class of events which allow the Contractor to claim relief
from the contractual implications of any performance failure resulting from that event,
including those set out in the Payment Mechanism. These are typically referred to as
Excusing Causes. Relief is not given to the Contractor automatically – it has to be claimed
by the Contractor within a specified time period.
The WIDP Contract (Clause 41) defines Excusing Causes as:
a)

the closure of a Facility that has been pre-agreed with the Authority;

35

This guidance is available online at
http://webarchive.nationalarchives.gov.uk/20130822084033/http://www.defra.gov.uk/environment/was
te/local-authorities/widp/widp-procurement-pack/
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b)

the implementation of an Authority Change;

c)

the implementation of a Qualifying Change in Law; and

d)

the implementation of instructions from the Authority in the case of an Emergency (see
Section 4.3.6).

Under the WIDP Contract, the time limit for making a claim is thirty Business Days from the
Contractor becoming aware of the Excusing Cause.
The Contract Management Manual should provide a clear reference to the section of the
Contract where Excusing Causes are defined, or reproduce the Contractual definition in full.
A simplified version of what can be a complex definition is not recommended in this case as
it could be misinterpreted. The Contract Management Manual should also state the time limit
set out in the Authority's Contract for the Contractor to make a claim.
4.5.4

Caps on deductions

Most Contractors will cap the amount of deductions that can be made from the Unitary
Charge. The precise wording and the impact of the cap can vary a lot from Contract to
Contract.
The Contract Management Manual should state the contractual cap on deductions under the
Payment Mechanism and make it clear which deductions are subject to the cap, as it may
not apply to all adjustments in the Payment Mechanism even if the parties are accustomed
to referring to them as deductions. The cap should ideally be clearly visible as an input into
the payment spreadsheet and used in the logic of that spreadsheet in a way that matches
the contractual provisions.
4.5.5

Relief Events

The Contract will usually define a class of events which give the Contractor relief from any
rights of the Authority relating to termination. In the WIDP Contract these are known as
Relief Events and a process is set out (Clause 40) by which the Contractor can claim the
relevant relief. The key point relevant to under-performance of the services is that Relief
Events do not provide the Contractor with any protection from the impact of the Payment
Mechanism. Therefore even if a problem with Service delivery is directly attributable to a
Relief Event the Payment Mechanism should be applied fully in the usual way.
The Contract Management Manual should highlight the definition of Relief Events and
ensure that the staff responsible for checking claims for relief fully understand the definition
and contractual provisions relating to Relief Events.
4.5.6

Contingency plans

A Business Continuity Plan should be developed as part of the Contract Management
Manual. This should set out the procedure to be followed if the Contractor fails to meet its
obligation to accept the Contract Waste at the designated Delivery Points, for example as a
result of an external emergency or due to issues within the Contractor and sub-contractor
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group. This plan is distinct from any arrangements the Contractor may have to deal with the
scenario where the Contractor accepts the Contract Waste but is unable to treat it in the
normal way.
The Business Continuity Plan needs to be accessible and up to date as it may need to be
deployed at short notice during a period of pressure. It should be included in the Contract
Management Manual and reviewed at least annually to assess the need for any update.
Business Continuity Plan
As a minimum the plan should identify:
•

the events that could trigger implementation of the Plan;

•

the Authority’s decision making and approvals process for implementation of the Plan;

•

any consents which may be needed from third parties to implement the Plan;

•

the process for managing any changes to the arrangements for collection and/or
delivery of Contract Waste;

•

the process for assessing the expected impact on the Services i.e. short term or long
term;

•

the process for assessing the expected impact on the Unitary Charge;

•

the process for managing the necessary communications (internal and external);

•

plans for mobilising any additional staff and resources required at short notice;

•

the steps needed to return the services to normal once the Contractor is in position to
accept Contract Waste again;

•

the process for recording and retaining the knowledge gained as a result of the
implementation of the Plan including amendments to the Plan itself; and

•

alternative monitoring arrangements to allow for continuation of the required
monitoring functions.

4.5.7

Authority Step In

The Authority is permitted to take direct action itself under the Contract in very limited
circumstances, which are set out in the Contract. The Authority is not typically permitted to
take such action during the Works. Any attempt by the Authority to take over the facilities
and operate them itself, where this is not permitted by the Authority's Contract, would lead to
an Authority Default and the Contractor would be entitled to terminate (see Section 8.5).
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Under the WIDP Contract (Clause 33) the Authority is entitled to step in and take direct
action in connection with the Services, referred to as the Required Action, only if the
Authority reasonably believes that it needs to take action:
•

because a serious risk exists to the health or safety of persons or property or to the
environment; and / or

•

to discharge a statutory duty.

Before the Authority can take the Required Action it has to notify the Contractor and the
Contract Manager should ensure that any notice submitted complies fully with the
contractual requirements in the Authority's Contract. The Authority is then able to take the
Required Action.
The decision to intervene in this way is sufficiently significant that it should be considered
and approved by the Contract Management Board or potentially even higher in the
Authority’s governance arrangements. Given the risks involved for the Authority, a decision
to exercise the contractual Step-In rights should always be preceded by advice from the
Authority’s Legal Department.
The approval process for Step-In should be set out in full in the Contract Management
Manual. It is essential that the Manual identifies a clear action plan and delivery programme
that will be implemented to ensure continuity of services in the event that the Authority
exercises its Step-In rights.
Any opportunities for resolving the underlying issue through discussions with the Contractor
should be explored as far as possible before any direct intervention by the Authority.
The contractual provisions relating to the Required Action depend on whether the need to
act has arisen from a Contractor Breach or not.
Contractor
Breach

No Contractor
Breach

Is the Contractor relieved of its obligation to provide the
relevant part of the Services?

Yes

Yes

Is there an obligation on the Authority to use Good
Industry Practice?

No

Yes

Does the Authority indemnify the Contractor in relation
to Direct Losses caused by the Required Action?

No

Yes

Is the Contractor entitled to be paid the Unitary Charge
during the period of the step-in?

Yes

Yes

Are the Authority’s costs of operation relating to the
step-in deductible from the Unitary Charge?

Yes

No

Is the Contractor entitled to compensation for Lost Third
Party Income?

Possibly

Yes
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If there has not been a Contractor Breach then there is an obligation on the Authority to use
Good Industry Practice when undertaking the Required Action. Under the WIDP Contract
(Clause 33.3.2) the Authority also indemnifies the Contractor in relation to Direct Losses
caused by the Required Action if the Authority fails to act in accordance with Good Industry
Practice. If the Required Action results in the Contractor being prevented from providing any
part of the Services then the Contractor is released from its obligation to provide that part of
Services and, as long as the Contractor is providing reasonable assistance to the Authority,
the Contractor is entitled to be paid as if it were providing all the Services. This is of course a
hypothetical scenario so the Contract defines the approach to be adopted to assess what
would have been paid. This is typically based on recent service performance in the months
preceding the Required Action.
If there has been a Contractor Breach then the obligation on the Authority to use Good
Industry Practice does not apply and there is no indemnity in favour of the Contractor in
relation to Direct Losses. If the Required Action results in the Contractor being prevented
from providing any part of the Services then the Contractor is released from its obligation to
provide that part of Services but the Authority’s costs in taking the Required Action are
deducted from the Monthly Payment. The Authority will however pay the Contractor’s share
of Third Party Income actually received in the period, after deducting the Authority’s costs
incurred in generating this income.
4.5.8

Termination for poor performance

Ultimately poor performance by the Contractor can lead to the option for the Authority to
terminate the Contract for Contractor Default. The definition of Contractor Default is
generally relatively lengthy and complex and may contain more than one limb relating to the
non performance of the services (as well as other limbs relating to the non performance of
other Contractual obligations).
The WIDP Contract definition of Contractor Default (Schedule 1) includes limbs covering the
following potential service failures:
•

a failure to achieve Service Commencement by a specified date;

•

a breach that materially and adversely affects the performance of the Services;

•

a Persistent Breach (see Section 4.5.9);

•

non acceptance of more than a specified tonnage in a specified period;

•

a failure to process a specified percentage of the Contract Waste accepted at the
facility;

•

the landfilling of more than a specified percentage of a specified limit; and

•

service failures measured by the performance framework and the Payment Mechanism.

The substance and the precise form of these triggers vary significantly from project to
project. The Contract Management Team should be aware of the exact wording of the
Authority’s Contract. Local Partnerships therefore recommends that the exact wording in the
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Authority’s Contract should be included in the Contract Management Manual together with
the internal procedures to be adopted if it appears likely that a Contractor Default may arise.
These procedures should include the process for escalating the issue within the Authority
and for engaging in dialogue with the Contractor. They should also highlight the need for
early liaison with the Authority’s Legal Department and potentially the need for external
advice. Such advice may include the need for Counsel’s opinion on certain matters and the
budgetary issues will also need to be addressed in the Contract Management Manual.
If the project receives WI Credits the Authority must contact WIDP/Defra as soon as
termination becomes a possibility. Further guidance in relation to Early Termination in
general and Contractor Default in particular is included in Sections 8.3 and 8.8 respectively.
4.5.9

Termination for Persistent Breach

As described in Section 4.3.2 above, the Contractor’s obligations in relation to the delivery of
the Services are extensive and may go well beyond the standards for which Performance
Deductions or other adjustments to the Unitary Charge can be made under the Payment
Mechanism. For breaches of such obligations not covered by the Payment Mechanism the
Contract may provide for a termination right if the breach occurs persistently over time.
The WIDP Contract (Clause 67.4) allows for termination for Persistent Breach as one of the
limbs of Contractor Default. However there is a set iterative procedure that must be followed
precisely by the Authority if it wishes to enforce a termination by this route.
Firstly, the Authority must identify a matter in the Project Agreement or Schedules that is not
already covered by the remedies in the Payment Mechanism or Performance Monitoring
Regime.
Secondly, the Authority must establish that the breach has truly been persistent. In the WIDP
Contract this is defined as a breach continuing for more than fourteen days or occurring
more than three times in a six month period. However, the numbers are in square brackets
in the WIDP Contract, and these will have been negotiated by the Authority and the
Contractor during the procurement phase.
Thirdly, the Authority must formally notify the Contractor stating that if the breach is repeated
frequently or continues it may result in termination.
Finally, if the breach then continues for more than thirty Business Days or recurs two or
more times in a six month period, then the Authority must serve a Final Warning Notice
stating that if the breach continues or recurs for more than fourteen days or recurs more than
a specified number of times within the next six months then the Contract may be terminated.
Again, these are the numbers in square brackets in the WIDP Contract, and the actual
numbers will be project-specific.
The type of issues that an Authority may consider when looking at Persistent Breach may be
those that are contained within the Output Specification (Schedule 2 of the WIDP Contract –
Authority’s Requirements), but that are not part of the Performance Framework. For
example:
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•

the obligation to maintain highways and access to the Site – if the Contractor is
repeatedly blocking access, or leaving materials in the way;

•

an obligation to have CCTV cameras in continuous operation on and around the Site; or

•

issues that could provide difficulties and irritations to those using the Site, e.g. toilets
being constantly out of order.

In certain circumstances, the Authority may wish to apply the Persistent Breach regime to
the following breaches of the terms of the Contract itself:
•

the Contractor’s obligation to use all reasonable endeavours not to do or permit or suffer
to be done anything which might be or become a danger or nuisance or give rise to
liability in tort to any Adjoining Owners or to members of the public generally (WIDP
Contract, Clause 10.8.1 (a));

•

the obligation on the Contractor to use all reasonable endeavours not to do or permit or
suffer to be done anything which might cause damage or Contamination to any
Adjoining Property (WIDP Contract, Clause 10.8.1 (b));

•

the Contractor’s obligation to make good any damage to any roads, footpaths, Conduits,
services, landscaping and other works on any Adjoining Property which is caused by the
Contractor or any Contractor Related Party (WIDP Contract, Clause 10.8.3);

•

the obligation on the Contractor to at all times comply with its duty of care under Section
34 of the Environmental Protection Act 1990 (WIDP Contract, Clause 27.1). This is a
duty to manage waste properly, and to recover or dispose of it properly; or

•

the Contractor’s obligation to provide, repair, maintain and replace all Equipment
necessary for the provision of the Services from the Services Commencement Date
(WIDP Contract, Clause 30.1.1).

The examples listed above are stated as possible reasons only, and should not be taken as
definite issues which could amount to Persistent Breach. The Contract Manager should
carefully consider what may amount to Persistent Breach in the project specific
circumstances of the project. It should also be remembered that in applying the Persistent
Breach regime the Authority should be mindful of its wider legal duties, e.g. to act reasonably
etc. The Contract Management Manual should include a section on Persistent Breach that
sets out the definition of potential relevant breaches and highlights the need to seek input
from the Legal Department / external legal advisers as soon as any consideration is given to
initiating the process.
4.5.10 Force Majeure
There are certain events outside either party’s control that could prevent one of the parties
being able to comply with its obligations under the Contract. This category of Force Majeure
events could include scenarios where the Contractor is unable to provide some or all of the
Services. The Contract will set out what happens in such a scenario in terms of the
Contractor’s obligation to provide the Services, the Authority’s obligation to pay for the
Service and the termination rights of each party.
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Under the WIDP Contract (Clause 69) the Authority is not entitled to terminate for Contractor
Default but is entitled to levy all the adjustments and deductions that would normally apply
without the Force Majeure event. Both parties are obliged to use reasonable endeavours to
mitigate any delay and the Contractor has to follow Good Industry Practice to minimise the
impact of the Force Majeure Event.
The parties are required to consult to see if they can agree a way to facilitate the continued
performance of the Contract. If this is not successful after a specified period and the Force
Majeure is ongoing then either party can terminate the Contract. Compensation is payable
by the Authority which also has the option to require the Contractor to transfer the facilities to
the Authority (see Section 8.6).
If the Contractor exercises its right to terminate the Authority has a limited period in which it
can notify the Contractor it requires the Contractor to continue to provide the services as far
as it is possible to do so in the circumstances. If it goes down this route then the Authority
has to pay the Unitary Charge as if the services were being fully provided and compensate
the Contractor for loss of Third Party Income (in accordance with paragraph 6 of Schedule
19).
By definition the Force Majeure clauses will only apply in very limited circumstances. Under
the WIDP Contract (Schedule 1) the definition is limited to war, terrorism, nuclear, chemical
or biological contamination (not caused by the Contractor) and pressure waves caused by
supersonic devices. As these events are likely to have a wider impact on the Authority than
the provision of waste disposal services there is a broader issue as to how the Authority
plans to maintain business continuity in exceptional adverse conditions.
The Contract Management Manual should therefore include appropriate cross references to
the Authority’s business continuity procedures. It should highlight the need to seek input
from the Legal Department as soon as it appears a possibility that an event of Force Majeure
has happened or will happen.
The WIDP Contract (Schedule 26, paragraph 3.5) provides that if planning permission has
not been achieved, and the Contractor has used All Reasonable Endeavours in trying to
achieve planning permission, then the Contract shall be terminated on the basis that a Force
Majeure Event has occurred.

4.6 Sharing other sources of income and profit sharing
4.6.1

Introduction

The Contractor will have set the price for the Services, i.e. the Unitary Charge, by reference
to a financial model which included forecasts of other income streams available to the
Contractor. Depending on the scope of the project and the nature of the facilities these might
have included:
a)

gate fees charged to third parties for the treatment of their waste in the project facilities;

b)

income from the sale of energy i.e. electricity and/or heat; and
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c)

income from the sale of recyclates and/or process residues.

The income shown in the Base Case Financial Model will usually be a fairly conservative
estimate of the potential income, especially if the Contractor has used third party bank
finance for the project. There is therefore a reasonable probability that actual figures may be
higher than forecast, although there will also be some risk that the income is less than
forecast, especially if the relevant market price is highly volatile.
If these variations in income are all at the Contractor’s risk then the Contract will not contain
any provisions relation to Third Party Income. However it is typically the case that the
Contract will provide for some sharing of any upsides with the Authority. This will normally be
affected by a reduction in the Unitary Charge although it is possible there could be a
separate mechanism to pass the benefit to the Authority.
The WIDP Contract (Schedule 4) refers to the WIDP Guidance on the Payment
Mechanism36. The drafting in the guidance includes a simple arrangement whereby
aggregate Third Party Income is compared with the relevant forecast in the Base Case and
any excess is shared with the Authority according to a defined percentage. In practice
Contracts may have considerably more complex provisions especially if each source of
income is subject to a separate arrangement. There may also be a profit sharing
arrangement in addition to or instead of income sharing. Although rare in PFI contracts
generally, these have been more common in the waste sector especially in the early
integrated Contracts.
If the Contract provides for Third Party Income sharing then the Authority has an economic
interest in the third party and off-take contracts. In this case the Contract is likely to contain
drafting that prevents the Contractor amending these contracts unilaterally in a way that
adversely impacts on the Authority, either in relation to Third Party Income shares or in
termination scenarios (see Section 8).
The WIDP Contract (Clause 51.1) contains provisions that require the Contractor to seek
confirmation from the Authority that third party waste contracts or off-take contracts:
•

are on reasonable arm’s length terms37 and consistent with the key commercial terms
of the Contract;

•

contain breakages costs limited to the level that a prudent operator would accept and
are limited to Direct Costs only;

•

are assignable, free of charge, to the Authority on termination or expiry of the Contract;
and

•

apply Clause 51.4 (see Section 4.6.2 below) in the case of a Third Party Waste
Contract.

36

This guidance is available online at
http://webarchive.nationalarchives.gov.uk/20130822084033/http://www.defra.gov.uk/environment/was
te/local-authorities/widp/widp-procurement-pack/
37

On arm’s length terms means on terms comparable to that which would have been obtained with a
third party with no economic relationship with the Contractor.
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The principle concern for the Contract Manager here is to ensure the Authority is achieving
fair rates for the above. The Contract Management Manual should highlight this obligation on
the Contractor and include procedures for assessing whether the Contractor is complying
with its contractual obligations.
The remainder of this Section addresses the specific issues in relation to each of the main
sharing arrangements.
The Contract Manager should also be aware that, under the WIDP Contract (paragraph 6 of
Schedule 19) where the Base Case Financial Model is adjusted there are specific rules
applying to Third Party Income and that the approach depends on the cause of the revision
i.e. whether it is an Authority Change (see Section 5.2), a Compensation Event (see Section
5.4), or a Qualifying Change in Law (see Section 5.5).
4.6.2

Third Party Waste - income share

The significance of this income source will depend on the capacity of the facility in relation to
the Contract Waste provided by the Authority. If the facility is sized for Contract Waste then
the potential for Third Party Waste Contracts may be quite small but where the Contractor
has built a larger plant to exploit economies of scale the potential can be very significant and
the income share for the Authority will be equally significant. This should be taken into
account when the relevant Contract Management procedures are developed.
The WIDP Contract (Clause 51.5) places some conditions on the Contractor’s ability to treat
Third Party Waste at the project facilities. The main condition is that the treatment of the
Third Party Waste should not compromise the Contractor’s ability to treat Contract Waste in
accordance with the Contract or its ability to meet contractual performance targets.
The WIDP Contract (Clause 51.4) also has provisions relating to changes in law and
insurance which apply if the Contractor enters into Third Party Waste Contracts over a
certain scale i.e. Qualifying Contracts with another Authority. These provisions seek to
ensure that where there is another significant provider of waste to the facility the extra costs
that could occur no longer fall entirely on the Authority but are shared with the other provider
of waste. If the provider is not a local authority the Contractor is obliged to use reasonable
endeavours to achieve such a sharing arrangement.
The Contract Management Manual should include comprehensive procedures for checking
each aspect of the calculation of the Monthly Payment including any deduction for a Third
Party Income share. Any unexplained reduction in Third Party Income should be
investigated. Procedures set out in the Contract Management Manual should also cover the
need to escalate consideration of any breaches of the Contractor’s obligations in relation to
third party and off take contracts to the Contract Management Board and how and when to
raise the issue with the Contractor.
4.6.3

Electricity and heat revenues – income sharing

Many waste treatment PFI/PPP projects involve the recovery of energy from waste, thereby
contributing to national targets for increasing the supply of renewable energy. The market
price for energy can vary significantly over time not least because it is a heavily regulated

Guidance on managing a residual waste treatment contract

106

sector affected by numerous fiscal incentives, taxes and levies which may change from time
to time. To ensure such variations result in gains relative to the base case expectations most
PFI/PPP contracts are priced on the basis of relatively prudent forecasts of income from the
sale of energy and include arrangements for sharing any upside between the Contractor and
the Authority.
As set out in section 4.6.1 above the WIDP Contract (Schedule 4) refers to the WIDP
Guidance on the Payment Mechanism38 which sets out drafting that would give the Authority
a share of upside in relation to electricity and the revenues.
The Contract Management Manual should provide a clear reference to the relevant parts of
the Contract and set out procedures for confirming that the Authority is receiving the benefit
of any shares to which it is entitled. The upside calculation should include the impact of any
relevant changes to or new measures to encourage renewable energy, such as Renewable
Obligations Certificates (ROCs) and the Renewable Heat Incentive (RHI). If the Contract
does not include any such explicit sharing arrangements the Contract Manager should
consider whether the Change in Law provisions in the Contract give the Authority a right to
claim the benefit of legislative changes that have a positive impact on the Contractor
cashflows.
4.6.4

Other Third Party income sharing

The principal sources of other Third Party Income are likely to relate to the sale of
recyclables and possibly process residues. As markets for the outputs can be volatile the
income realised may vary substantially from that assumed in the Base Case Model. The
markets for recyclable materials are relatively transparent as information about market prices
is freely available39. Such information should be used by the Contract Management Team to
benchmark the prices being reported by the Contractor. As with all third party sharing
arrangements the Contract Management Team should monitor any information that may
indicate that there is an upside to be shared with the Authority. The monitoring arrangements
should be set out in the Contract Management Manual.
4.6.5

Profit shares

In addition to income sharing arrangements the Contract may also include provisions for
profit sharing. There is no standard approach to such arrangements defined by WIDP
although it is typical for the definition of profit (or excess cash) to exclude any source of
income that has already been subject to specific sharing arrangements.
The arrangement for remitting a profit share to the Authority may or may not be integrated
into the Payment Mechanism. If it is separate this should be highlighted in the Contract
Management Manual and responsibility for reviewing the periodic calculations should be
clearly assigned to one member of the Contract Management Team.
38

This guidance is available online at
http://webarchive.nationalarchives.gov.uk/20130822084033/http://www.defra.gov.uk/environment/was
te/local-authorities/widp/widp-procurement-pack/
39

There are several commercial websites publishing market prices for recyclates which include
www.letsrecycle.com and www.mrw.co.uk.

Guidance on managing a residual waste treatment contract

107

5 CONTRACT ADMINISTRATION
5.1 Introduction
5.1.1

General principles

Whilst the primary focus of contract management will normally be the monthly cycle of
Contract Waste being delivered, the services being provided and the services being paid for
there are other important contractual processes that will be of significance from time to time.
Several of these could result in an increase to the Unitary Charge or a dilution of service
quality. Effective management by the Contract Management Team will be required to
minimise any such impact.
The first step towards effective management is awareness of the contractual provisions that
exist and the relevant time periods and deadlines. The Contract Management Manual should
include a summary of the key dates relating to the one-off, or relatively infrequent, contract
administration processes such as:
•

annual indexation adjustments;

•

Insurance Review Dates;

•

Refinancing;

•

benchmarking;

•

market testing; and

•

survey of asset - typically carried out 18 months prior to expiry.

Please refer to Appendix E (Key Dates and Time Limits).
Authorities will be aware that the distribution of functions between public organisations may
change over time. The WIDP Contract (Clause 1.9) recognises this and introduces some
flexibility to accommodate such changes by making it clear that references to public
organisations (other than the Authority) will include any later organisations that take on their
functions and/or responsibilities. Clause 81.1 of the WIDP Contract sets out the
circumstances in which a local authority may transfer its rights and obligations to another
public body. This is further explained at section 6.3.10 of this Guidance.
This chapter five looks at the provisions relating to both Authority Change (see Section 5.2)
and Contractor Change (see Section 5.3). It goes on to cover three other types of event that
could also lead to adjustments to the Unitary Charge i.e. Compensation Events (see Section
5.4) and Changes in Law (see Section 5.5) and benchmarking and market testing (Section
5.6). The impact of changes in the market for insurance is covered in Section 5.7 and
refinancing is addressed in Section 5.8. Staff and pension related issues are dealt with in
Section 5.9 and a number of the technical provisions including those relating to operating
manuals, maintenance and equipment are coved in Section 5.10.
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5.2 Authority Change
5.2.1

Introduction

Over the course of 25 years (the typical operational period for a PFI/PPP contract) it is
almost inevitable that there will be significant changes to the prevailing economic, policy
and/or legal context when the Contract was signed. Waste strategies and waste arisings
may also change over time. This in turn may lead to a desire by the Authority to change the
services it requires from its Contractor. Experience shows that such changes, are often
agreed informally with the Contractor and if documented at all, are dealt with through
informal correspondence, for example side letters, rather than through a formal amendment
of the Contract. This approach is not recommended as it can lead to ambiguity and
subsequent disputes about the nature of the change. Best practice is to establish and
maintain a formal change procedure from the date of financial close and use it for all
changes whether seen as material or not.
The WIDP Contract contains a detailed Change Protocol (Schedule 21) for agreeing
changes to the Contract. The appropriate process for agreeing the Change will depend on
many factors, including the anticipated value of the Change, its timing (whether before or
after the Services Commencement Date) and the party requesting the Change. The higher
the value of the proposed Change, the greater the level of development work needed on
both sides before the Parties can agree to its implementation.
The Change Protocol allows the Authority to request changes within the limits set out at
paragraph 2 of Part 1 of Schedule 21, for example if proposing or implementing the Change
would infringe legislation or cause an existing Consent to be revoked and/or a new Consent
to be unobtainable.
The Change Protocol at Part 6 sets out a procedure for dealing with Construction Changes
initiated by the Authority and relating to the period before the Services Commencement
Date. This will either involve changes to the Works or Architectural Enhancements within the
terms of Schedule 26 (Planning).
The Change Protocol sets out the basis on which the Contractor should price and agree with
the Authority a Change to the Facility and/or the Services during the Services Period,
depending on whether its value falls within the bands for a Low Value Change (LVC), a
Medium Value Change (MVC) or a High Value Change (HVC).
The Contract Management Manual should highlight the different bands, as set out in the
Change Protocol. The WIDP Contract suggests the following bands:•

LVC – cost is below £10,000 and does not affect the Unitary Charge or any completion
date;

•

MVC – cost is between £10,000 and £200,000 or requires an adjustment to the Unitary
Charge which is less than 2% of the Annual Unitary Charge; and

•

HVC – cost is more than £200,000 or requires an adjustment to the Unitary Charge that
is greater than 2% of the Annual Unitary Charge.
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The Contract Manager should also be aware that the Change Protocol includes Low Value
Change Thresholds and Medium Value Change Thresholds. These thresholds are relevant
to the recoverability of Senior Lender due diligence costs on the relevant proposal for an
Authority Change. The thresholds specify the number or aggregate cost of LVCs and MVCs
which, if exceeded, allow the Senior Lender to carry out due diligence of the proposed
Change and pass on costs to the Authority. So, if the value of the LVC or MVC is below the
relevant threshold, the Authority should not be charged for any due diligence costs incurred
by the Senior Lenders if due diligence is in fact carried out.
The WIDP Contract at paragraph 6.2 of Part 1 of Schedule 21 assumes that the Authority’s
liability for the due diligence costs should never exceed 2% of the overall value of the
relevant Authority Change. The Contractor may have improved on this overall cap as a bid
back item. The Contract Manager should check the terms of its own Contract to see to what
extent the Authority is liable to reimburse such due diligence costs.
If the Contractor fails to respond to an Authority request for a LVC, MVC, HVC or a
Construction Change or fails to complete a Change in the agreed time period, the Contract
Manager can claim liquidated damages through the Agreed Abatements regime. The WIDP
Contract in the definition of Agreed Abatement at Part 1 of Schedule 21 suggests a daily rate
of abatement to the Unitary Charge of £20 for a LVC, £50 for a MVC and £80 for a HVC.
These are indicative only: the Contract Manager should check what was agreed on a project
specific basis in the Authority’s Contract.
In addition, the Change Protocol is relevant in a number of other circumstances.40
It is important that the contractual provisions for Authority Changes are followed closely as
any failure to do so could result in adverse consequences for the Authority. The Contract
Management Team should seek input from the Authority’s Legal Department at an early
stage if considering initiating an Authority Change.
It will be important that a robust approach is taken to challenging costs put forward by the
Contractor but equally the Authority must respect the contractual provisions that will normally
stipulate that the Contractor should be made no worse off as a result of the change, for
example where the Change Protocol indicates it would be appropriate for the Unitary Charge
to be revised in accordance with the procedure set out in Schedule 19 (Revision of Base
Case and Custody) including Paragraph 6 which includes specific provisions setting out how

40

The circumstances that would be dealt with under the Change Protocol (Schedule 21) include where the
discovery of fossils and antiquities leads to an Authority works requirement dealt with as an Authority Change
(see Clause 14), where there is, or is anticipated to be, a Qualifying Change in Law (see Clause 44), where the
Contractor amends the Design Proposals under the Review Procedure (see Clause 15.7), where required under
Schedule 19 (Revision of Base Case and Custody) ,where the Authority and Contractor have agreed an Annual
Services Plan in response to the Authority issuing a Best Value Services Change Notice under Schedule 15
(Best Value and Continuous Improvement), changes that the Contractor wishes to make to its design for the
Facility, as set out in Schedule 29 (Design Proposals), unless these changes should be dealt with under
Schedule 26 (Planning), and changes that the Contractor wishes to make to the Service Delivery Plan included
within Schedule 3 (Contractor’s Proposals).
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Third Party Income should be taken into account when using the Financial Model to
calculate the change in the Unitary Charge as a result of an Authority Change.
A register of changes should be maintained throughout the Contract term so that a reader of
the original signed Contract can easily see which provisions have subsequently been
amended. The procedures relating to this register should be included in the Contract
Management Manual. These will need to address the fact that some changes to the Contract
may require adjustments that cascade through the Contract including Schedules (e.g.
Schedule 3 the Contractor’s Proposals) to specify the operational effect.
As part of any change, the Authority’s Contract Manager should consider with its Contractor
whether or not there is a need to update any plans to reflect the newly agreed position. The
Contract Manager should assess the impact of the change on the Authority’s Final Business
Case and its risk log.
Authorities should also consider whether it is necessary to assess the impact of the
proposed Change in the context of the public sector equality duty under the Equality Act
2010.
5.2.2

Best Value obligations

All local authorities are subject to a duty to secure continuous improvements in the delivery
of their services, having regard to a combination of economy, efficiency and effectiveness.
This is often referred to as their “best value duty”.
When an Authority appoints a Contractor to perform waste management services on its
behalf under a PFI/PPP contract, the Authority still remains subject to this best value duty in
respect of those services. The Authority will therefore want to be sure that the Contractor
acts in such a way that is consistent with its best value duty.
For this reason, the WIDP Contract (Clause 35 and Schedule 15) contains provisions which
impose a duty on the Contractor to assist the Authority in discharging its best value duty in
relation to the Services. Other key features of the WIDP Contract best value drafting are as
follows:
•

Cooperation and Assistance: the Contractor is required to help the Authority in relation
to audits, inspections and data reporting. The Contractor also has to allow access to the
Facility, the Contractor’s documents or personnel as necessary.

•

Annual Reporting: the Contractor is required to report to the Authority on the Services
once a year in an Annual Services Report. The Contract Management Manual should
highlight the date on which the Annual Services Report is due in every contract year.
The Authority can comment on the report and any supporting evidence and it may ask
for a change to the way the Services are delivered by issuing a Best Value Services
Change Notice. In response, the Contractor must produce an Annual Services Plan,
which sets out its proposals for giving effect to the Authority’s desired change. The
Contractor and Authority then discuss matters with a view to agreeing the final terms of
the Annual Services Plan. The Contractor must mitigate its costs and maximise any
savings in this context. If agreed, the Authority must then send an Authority Change
Notice to the Contractor, which brings into play the provisions of the Change Protocol.
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•

Performance Standards benchmarking exercise: the WIDP Contract contains optional
drafting for Authorities to compare certain Performance Standards against those of a
comparator group (as will have been agreed before Contract signature). If, following this
benchmarking exercise, the Authority considers that the relevant Performance
Standards can be improved, the Authority can issue a Best Value Services Change
Notice and the above provisions on agreeing and documenting such a change would
then apply.

The Contract Management Team should be aware that the best value legislation and related
performance framework have undergone significant change in recent years. The Contract
Manager should involve the Authority’s legal department when considering how to apply the
contractual Best Value provisions in the light of the current position at law. It may be that
certain provisions are no longer applicable and need not be imposed by the Authority.
Where this is the case the position should be highlighted in the Contract Management
Manual.
5.2.3

Risk of challenge

Some Authorities have faced legal challenges in the courts from disgruntled competitors in
the context of changes to signed public contracts. These cases provide some clarification as
to the rules on when a proposed change to an existing public contract is so “material” from a
procurement law perspective that it amounts to a "new" Contract that should be awarded
following a tender process.
Authorities should also be aware that anyone concerned about the legality of an Authority’s
contract
variation
can
lodge
a
complaint
with
the
European
Commission, claiming infringement of Community law. The European Commission has
powers to investigate the complaint and, at its discretion, refer the matter to the Court of
Justice.
Changes to the Contract therefore need to be treated carefully.
Before committing itself to a course of action, the Authority should carry out an initial
assessment with the Authority’s Legal Department and, if appropriate, with its legal advisers
to check that the proposed Change does not involve renegotiating the essential terms of the
Contract. The Authority should note that the new Public Procurement Regulations 2015
came into force in February 2015. In carrying out this assessment, the Authority will need to
check the OJEU contract notice and background procurement documents. For this reason it
is a good idea to have these documents readily available, as and when the need arises.
Doing this prior check should mitigate as far as possible the risk of a legal challenge for
breach of the procurement rules.
At the time of writing this guidance, relevant factors to consider with legal advisers include:
•

the likelihood that the change could have brought about a different outcome at the
competition stage e.g. because a different bidder would have been successful;

•

the extent of the change to the scope of the project as originally advertised. e.g.
because different contractors might have responded to the advertisement; and
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•

how much the change will affect the economic balance of the Contract, looking at such
matters as its financial value and risk allocation e.g. Contract term, Payment Mechanism
parameters.

5.2.4

Potential savings on contracts

Authorities will be aware of HM Treasury’s Operational Savings Programme which has been
helping the public sector identify savings on operational PFI/PPP projects. Through Contract
Management Training, and Contract Management Reviews, WIDP and Local Partnerships
have also discussed areas for potential savings with various authorities. Authorities should
bear in mind the risk of procurement challenge when considering implementing changes to
make savings (see Section 5.2.3 above). Potential savings include the following:
•

enforcement (KPIs, deductions, validation of reports);

•

insurance savings;

•

annual indexation;

•

improved performance (HWRC targets, operating hours, possible HWRC closures);

•

altering inputs – green waste, collection frequency;

•

Third Party Income sharing (recyclate volume and pricing, increasing C&I waste);

•

Market Testing (HWRC performance, disposal subcontracts, incinerator bottom ash
disposal, landfill disposal, clinical, inerts and green etc.);

•

Benchmarking performance;

•

energy (hedging, tracking price increases, distributed energy, CHP, etc.);

•

capital injections;

•

the potential to join with other WDAs to increase the proportion of MSW available to the
Contract;

•

Refinancing;

•

extending the term of the Contract;

•

asset reversion;

•

new income generators (new recycling streams, etc.);

•

Contract risk allocations (revised longstop dates, etc.);

•

payment mechanism adjustments (clarity, penalty, incentives, etc.)

•

reducing EfW downtime;

•

releasing monies from lifecycle funds;
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•

reducing corporation tax element of future variations; and

•

domestic rounds efficiencies.
PFI Projects
Projects with WI Credits (whether grant payment has been initiated or not) must formally
notify WIDP in advance of any significant contract change to allow WIDP to consider the
value for money and the legal implications. A significant change is one that would have
materially altered the Final Business Case approval, and issues that would have been a
derogation, or would have received scrutiny from WIDP’s Commercial Team if it had
arisen during the procurement process, etc. The areas of interest to the Commercial Team
are set out in the Appendix C2 of WIDP’s FBC template. WIDP reserves the right to
request a Variation Business Case if necessary.

5.3 Contractor Change
5.3.1

General principles

As PFI/PPP contracts tend to be at least 25 years in duration, it is inevitable that there will be
a need for some form of change to the Facility and/or Services over time.
Section 5.2 above highlights the value to both the Authority and Contractor of well
documented change control procedures for changes initiated by the Authority. There also
need to be similar processes in place for changes initiated by the Contractor.
5.3.2

The contractual provisions

Under the WIDP Contract (Clause 43 and Schedule 21) the Contractor has the right to
request a Change to the Works, Facility and/or Services (within the limits set out at
paragraph 2 of Part 1 of Schedule 21). Schedule 21 (Change Protocol) details the matters
that the Contractor should address in its Change Notice, and sets out a process for agreeing
or declining any such request.
The Contract Manager should be aware that the Authority must consider the Contractor’s
Change Request in good faith: it cannot simply ignore it in the belief that it will be deemed to
have been rejected or withdrawn after a certain delay. Having considered and discussed the
Change Request with the Contractor, the Authority may reject it at its absolute discretion,
unless it relates to Changes in Law. The Contract Manager should be mindful that all
relevant aspects of the Contractor Change need to be considered including, but not limited
to, the impact on:
•

Third Party Income;

•

market testing and benchmarking;

•

changes in law;
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•

different technology configurations, outputs and capacities;

•

different operational processes;

•

potential adjustments to the maintenance fund (where relevant);

•

the reputation of the Parties;

•

the impact on the Authority’s risk profile; and

•

cost implications, including value for money.

5.3.3

The Contract Management implications

The Contract Manager should make sure that the Authority is not being asked to pay for
something that already forms part of the Contract and will therefore have been costed within
the Contractor’s financial model.
The Contract Manager should also be aware that the Change Protocol includes a
mechanism for the Authority and Contractor to share the benefit of any cost reductions
generated by a Contractor Change. The WIDP Contract assumes a 50:50 sharing ratio, but
this is a bid back item that is likely to vary from project to project depending on the position
taken by the Contractor in its Final Tender and recorded in the Contract. The Contract
Manager should make sure the Contract Management Manual captures this sort of detail on
a project specific basis, highlighting the percentage share of any saving resulting from a
Contractor Change that will be for the benefit of the Authority through a decrease in the
Unitary Charge.
The Contract Manager should refer Contractor Changes to its Finance Department. It is
likely that financial advisory input will be needed if there is likely to be an adjustment to the
Unitary Charge.
Finally, the Contract Manager should have in mind the scope for agreeing changes within
the constraints of public procurement law, as outlined at Section 5.2. Early involvement of
the Authority’s Legal Department is essential.
Many of the practical points made under section 5.2 (Authority Changes) apply equally well
here, for example in terms of keeping a register of changes, considering the impact on any
plans, the Final Business Case, risk log and also the impact in the context of the public
sector equality duty under the Equality Act 2010.
As mentioned at Section 5.2.1 above, the WIDP Contract identifies specific circumstances
that should be dealt with under the Change Protocol. Those changes that may be instigated
by the Contractor under the Change Protocol include:
•

changes that the Contractor wishes to make to its design for the Facility, as set out in
Schedule 29 (Design Proposals), unless these changes should be dealt with under the
Planning Schedule; and

•

changes that the Contractor wishes to make to the Service Delivery Plan included within
the Contractor’s Proposals.
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5.4 Compensation Event
5.4.1

General principles

Under a typical waste PFI/PPP contract, the Contractor commits that it will provide the
Services from the Services Commencement Date to the expiry of the Contract. There are,
however, circumstances in which the Contractor is prevented from providing the Services as
scheduled. For certain types of event that constitute Compensation Events, it is only fair that
the Contractor should be granted time extensions, relieved from its obligations under the
Contract and/or compensated as appropriate.
If the Contractor believes that a Compensation Event has caused or is likely to cause the
Contractor to:
•

experience a delay in achieving specified key dates relating to the Works, to the
commissioning of the Facility or to Service Commencement;

•

be unable to meet its contractual obligations; or

•

incur costs or lose third party revenue (including Third Party Income),

the Contractor can claim relief from its obligations and compensation under the procedure
set out in the WIDP Contract (Clause 39). It is best practice for the Contract Manager to
involve the Authority’s Legal Department at an early stage of discussions relating to
Compensation Events.
5.4.2

Definition of Compensation Event

To benefit from these provisions, the event in question must properly constitute a
Compensation Event.
The types of events which can constitute a Compensation Event differ depending on timing
in relation to Service Commencement. For the period up to Service Commencement, they
can include a breach by the Authority of any of its obligations under the Contract. For the
period following Service Commencement, the WIDP Contract provides for other types of
events to come within the definition of a Compensation Event, as agreed on a project
specific basis.
The Contract Manager should be aware of the different types of events that the Authority has
agreed can constitute a Compensation Event, and should highlight these in the Contract
Manager’s Manual.
5.4.3

The process for Compensation Events

To benefit from the Compensation Event provisions, the Contractor must first give notice of
its claim to the Authority as soon as reasonably practicable and in any case within any time
period set out in the Contract. The Contractor must then, within the prescribed timescales,
follow up in writing with full details of the Compensation Event, including any extension of
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time and/or relief and details of any Estimated Change in Project Costs, which will inform the
compensation calculation.
The Contract Manager should make sure that the Contractor provides adequate evidence
when claiming a Compensation Event to show that:
•

the event falls within the contractual definition of Compensation Event;

•

the Compensation Event has directly caused all of the matters outlined in the
Contractor’s notices; and

•

the Contractor could not have mitigated the consequences of the Compensation Event
by following Good Industry Practice.

The Contract Manager should refer this matter to the Authority’s Legal Department for
validation that adequate evidence has been provided.
When compensation is due to the Contractor under the WIDP Contract, it should be
calculated in accordance with Clause 39, which makes a distinction between the period
before and after the Services Commencement Date. The WIDP Contract (Paragraph 6 of
Schedule 19) also has specific provisions setting out how Third Party Income should be
taken into account when using the Financial Model to calculate the change in the Unitary
Charge as a result of a Compensation Event.
The Contract Manager should be aware that the Expiry Date of the Contract is not normally
extended when agreeing appropriate measures to manage a Compensation Event. If the
Contractor requests an extension to the Contract as one of the compensation arrangements
the Contract Manager should ensure the Authority’s Finance Department has sufficient
opportunity to evaluate the implications before the Authority responds to such a request.
Contract extensions can be highly valuable to the Contractor and should only be agreed
where something of equal value is offered in exchange.

5.5 Changes in Law
5.5.1

General principles

Over the course of a typical PFI/PPP contract, there are likely to be a number of changes to
the prevailing legal landscape that need to be recognised and accounted for between the
parties. This is particularly so in the waste sector.
Changes in Law can occur at any time, but are perhaps more likely to occur from the
commissioning period, as legislation normally only takes two to three years to come into
force.
The Changes in Law provisions are very important for a number of reasons. They are a key
element of the risk allocation under the Contract. They will determine whether additional
Capital Expenditure and/or other costs and/or the impacts on Third Party Income relating to
a Change in Law are passed on to the Authority or absorbed by the Contractor or a SubContractor.
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5.5.2

Definition of Qualifying Change in Law

The WIDP Contract (Clause 44.1) requires the Contractor to comply with all applicable
Legislation and Guidance, subject to applying a risk sharing mechanism for handling the
effects of Qualifying Changes in Law.
The definition of a Qualifying Change in Law is complex and involves, for example,
distinctions between Discriminatory, Specific or General Changes in Law, changes that are
foreseeable or unforeseeable, Legislation or Guidance which comes into effect after the date
of the Contract and which brings into effect any of the matters listed in the Waste Law List,
certain changes to the terms of Environmental Permits, and certain changes made by the
Environment Agency to their understanding of Guidance or Legislation that affects Consents
at the Facility41.
Given the complexity of the definition of a Qualifying Change in Law, it is very important for
the Contract Manager to secure the early involvement of the Authority’s Legal Department if
the Contractor claims that such a change has occurred or is about to occur.
Before undertaking the practical steps needed to manage a Qualifying Change in Law, the
Contract Manager should ensure that there has been sufficient scrutiny of the Contractor’s
claim there is a Qualifying Change in Law. This may require the use of advisers to look
carefully at the different limbs that make up the definition, and to assess whether the
definition has been properly met. Where the cause of a Change of Law is a factor likely to be
affecting other projects at the same time, the Contract Manager should ensure (s)he knows
whether other Authorities are accepting it is a Qualifying Change of Law before making any
commitment. WIDP will provide assistance to Authorities wishing to contact other Authorities.
The Contract Manager should be mindful that although the Contract defines the list of
Qualifying Changes in Law that, commercially, are for the Authority’s account in many
respects, it would be easier to list the exceptions to this general rule. The Contractor has no
control over the likelihood of a Qualifying Change in Law arising and although it can
potentially take action to mitigate the impact, this is a risk where it will normally have
contractual protection. The risk allocation in relation to Qualifying Changes in Law can be
summarised as:
Category of Qualifying Change in Law

Authority Risk

Contractor Risk

Specific42
ü

-

Capital

-

Revenue

Discriminatory

ü

43

-

Capital

ü

-

Revenue

ü

General

41

Please note these bullet points provide a general summary of the definition in Schedule 1 of the
WIDP Contract. For more detail, please refer there and of course to the Authority’s own Contract.
42
Not foreseeable at the date of the Contract
43
Not foreseeable at the date of the Contract
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Category of Qualifying Change in Law
44

-

Capital

-

Revenue

Authority Risk

Contractor Risk

ü
Shared, as described
in WIDP Clause 44

ü
Shared as described in
WIDP Clause 44
ü

Changes on Waste Law List
-

Capital

ü

-

Revenue

ü

-

Capital

ü

-

Revenue

ü

Permit

EA Interpretation
-

Capital

ü

-

Revenue

ü

5.5.3

Managing a Qualifying Change in Law

The procedure for managing Qualifying Changes in Law identifies a number of matters,
including:
•

a list of relevant issues that the parties should address;

•

who should be responsible for the costs of the different types of Qualifying Changes in
Law that may materialise; and

•

how any additional Capital Expenditure costs should be funded once the Change is
agreed.

Changes in Law are treated as Authority Changes, which means they should be managed
under the terms of the Change Protocol (discussed at section 5.3 above) as well as under
Clause 44.1.
The WIDP Contract (Clause 44.4) envisages a sharing45 of costs between the Authority and
the Contractor in the context of General Changes in Law that give rise to Capital
Expenditure. The Contractor should be responsible for all operating expenditure associated
with General Changes in Law.
The Authority may have agreed on a value for money basis to extend this cost sharing
arrangement for other types of Change in Law too, in line with footnote 91 of the WIDP
44

Note the WIDP Contract has a risk sharing mechanism for General Changes in Law involving
Capital Expenditure that are not foreseeable at the date of the Contract and that come into effect from
a certain date. The WIDP Contract (limb (c) of the definition of Qualifying Change in Law) suggests in
square brackets three years after the date of the Contract, or from the Services Commencement
Date. The date is to be agreed on a project specific basis.
45
Footnote 34 to the definition of “Contractor’s Share” in Schedule 1 of the WIDP Contract indicates
that the precise sharing arrangement is typically a bid back item and so it will vary from project to
project.
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Contract and WIDP guidance. The WIDP Contract assumes that the Contractor’s Share for
General Changes in Law involving Capital Expenditure will be set in percentage terms on a
sliding scale, decreasing as the value of the Cumulative Capital Expenditure increases. It
follows that the Authority is more likely to pay a greater share of the costs relating to Capital
Expenditure for High Value Changes or for Changes required later on in the Contract.
The Contract Manager should become familiar with the approach agreed on a project
specific basis and make sure this is reflected in the Contract Management Manual.
On a case by case basis, waste PFI/PPP contracts may contain special provisions that link
Changes in Law with certain Third Party Waste Contracts. For example, in line with footnote
90 of the WIDP Contract:
•

the Authority and the Contractor may have agreed to share the costs of a Qualifying
Change in Law in proportion to the Authority’s usage of the Facility; or

•

the parties may have agreed for the Authority to recover the Change in Law costs
attributable to third party capacity through the excess Third Party Income.

The Contract Manager should ensure that the Contract Management Manual is clear about
the mechanism that will apply for handling Changes, as will have been agreed on a project
specific basis.
5.5.4

The Contractor’s obligations

Under the WIDP Contract (Clause 83) the Contractor is obliged to perform its contractual
obligations in accordance with applicable Legislation and Guidance. This includes at Clause
83.2 an obligation to give all necessary notices and to pay all necessary fees, although any
costs incurred will be subject to the Change in Law provisions (Clause 44).
The Contractor is also required to use reasonable endeavours to mitigate the impact of the
Change in Law (Clause 44.2).
The Contract Manager should be proactive in ensuring the Contractor demonstrates this by
using reasonable endeavours to minimise any increase in costs and maximise any reduction
in costs.
The Contract Manager should seek evidence that the Contractor has used reasonable
endeavours to pass any increase in costs to its Third Party Waste or Off-Take customers.
More generally, the Contract Manager should carry out due diligence of the information that
the Contractor provides and draw on specialist advice to understand the implications.
The Contract Manager should be aware there are other possible financial consequences to
the Authority of a Change in Law, for example:
•

bearing the cost of the additional Capital Expenditure arising from a General Change in
Law if the Contractor is unable, despite its reasonable endeavours, to secure funding on
terms reasonably satisfactory to the Contractor and Senior Lenders; and

•

paying the Contractor for irrecoverable VAT arising as a result of a Change in Law.
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The Change in Law provisions are complicated. The Contract Manager should involve the
Authority’s Legal Department and financial advisers when managing Changes in Law and
making any necessary adjustment to the Unitary Charge. Specifically, they should ensure
that any such adjustments are made in the context of other adjustments, for example Third
Party Income, Indexation, market testing and benchmarking.
In the WIDP Contract (Paragraph 6 of Schedule 19) there are specific provisions setting out
how Third Party Income should be taken into account when using the Financial Model to
calculate the change in the Unitary Charge as a result of a Qualifying Change in Law. While
the Contractor is entitled to compensation for the lost Third Party Income resulting from a
Qualifying Change in Law, the Contract Manager should ensure there is no double counting
between Qualifying Changes in Law and Benchmarking or Market Testing. This can occur if
the costs of a Qualifying Change in Law are settled for example prior to subsequent
Benchmarking or a Market Testing Exercise covering the same elements, e.g. Inert Bottom
Ash disposal. There is potential for the initial Qualifying Change in Law adjustment to cover
costs that a subsequent Benchmarking or Market Testing Exercise may also include.

5.6 Benchmarking and Market Testing
5.6.1

General principles

The aim of benchmarking and market testing is to provide a means of sharing the risk that
costs or possibly revenues may change over the course of the Contract for reasons outside
the Contractor’s control. Either approach may result in an increase or decrease in the
Unitary Charge that can be charged by the Contractor. The mechanism for making any such
adjustment will be set out in the Contract and the Authority should make sure it involves its
financial advisers when making this calculation. The WIDP Contract (Clause 34) mandates
the use of market testing in preference to benchmarking if there is a sufficient number of
bidders to generate a reasonably competitive market for the relevant services.
5.6.2

Market Testing

Market testing involves the Contractor retendering certain Services to determine the market
price of those Services. The Contract Management Team will need to decide in advance
which of the Services should undergo market testing, based on the list of Services in the
definition of Market Tested Services46. Any Service not Market Tested is subject to
benchmarking (see Section 5.6.3).
The market testing section in the WIDP Contract (Clause 34) is complex. It requires the
Authority to work with the Contractor at the initial scoping stage before the Contractor invites
and evaluates tenders. The Authority is entitled to ask the Contractor to share with it the
tenders received, but can only veto the choice of tenderer if that tenderer has committed a
Prohibited Act. Market testing can lead to an entirely new organisation performing the role of
46

Typical examples include the cost of disposal of Bottom Ash, Fly Ash, CLO and SRF, haulage
costs, landfill gate fees for untreated waste, the cost of treating ad hoc waste and CA site
management fees.
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the relevant Sub-Contractor. Depending on the value and complexity of the Service being
market tested, Authorities should be aware that this process may take between 9 months
and 2 years to complete.
5.6.3

Benchmarking

Benchmarking will only apply in the limited circumstances set out in the Contract. It involves
the Contractor comparing the costs of its Sub-Contractors providing certain Services against
a reasonable benchmark. For well-defined Services, benchmarking should be relatively
easy, but for less well-defined services (e.g. performance at HWRCs) benchmarking can be
more challenging.
Under the WIDP Contract (Clause 34.4) the Authority is required to cooperate in this
exercise, with a view to agreeing with the Contractor its financial impact in line with the
requirements of the Contract. The Authority should undertake its own due diligence of the
information provided by the Contractor, which may require specialist advice. Unlike market
testing, benchmarking cannot change the identity of the Sub-Contractor providing the
benchmarked Service.
5.6.4

Managing the process

The Services that can be subject to these value testing processes, the frequency of these
processes and the timescales for completing key actions will be set out in the Contract. They
will vary from Contract to Contract, so it is important that the Authority’s Contract
Management Team is familiar with this section.
The Contract Manager’s Manual should list the specific Services that the parties agreed at
the outset would come within the value testing regime. The Contract Management Manual
should also be clear about key dates and timings for future value testing exercises.
HMT’s Operational Taskforce Guidance Note 147 sets out information and procedures for
undertaking a benchmarking and market testing exercise.

5.7 Insurance
5.7.1

General principles

The essence of the project financing approach used in waste PFI/PPP contracts is that as
far as possible risks are not borne by the project company responsible for providing the
Services to the Authority and for raising the finance required. This is achieved principally by
sub-contracting and, in part, by taking out appropriate insurance policies to transfer certain
risks to the insurance markets in exchange for a fixed premium.

47

This Guidance Note can be found in the archive section of the HMT website at the following link:
http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hmtreasury.gov.uk/ppp_operational_taskforce.htm
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Apart from the Contract, the lenders will also have insurance requirements very similar to
those of the Authority, since they share the desire to ensure that the project can carry on
after the occurrence of an insurable risk.
In negotiating the Contract, the Authority and Contractor will have agreed an approach to
insurance that works effectively within their overall risk management strategies and offers a
value for money solution over the long term. The Authority will have required the Contractor
to take out and maintain certain insurance policies – the Required Insurances - on the basis
that it is best placed to manage those risks.
5.7.2

Required Insurances

The WIDP Contract (Clause 55.1 and Schedule 10) specifies the insurances that the
Contractor is required to take out and maintain during the Contract Period. A failure of the
Contractor to maintain such Required Insurances can amount to a Contractor Default, which
could give rise to termination of the Contract. It is therefore important for the Contract
Manager to become familiar with the Authority’s insurance requirements.
In producing the Contract Management Manual, the Contract Manager should briefly identify
the different Required Insurances and summarise the nature of the cover, including its period
of application (which may be just the Works period, or the duration of the Contract).
The approach in the guidance assumes that the Contractor is seeking project specific
insurance as required by a project finance lender. However where corporate finance is used,
the Contractor may rely on group insurance taken out by its parent company. This raises
certain issues which are covered in SoPC 448 (Section 37.5.3).
5.7.3

Risks that become Uninsurable

The WIDP Contract contains a procedure for managing situations where a risk that was
previously insurable (and is covered by the Required Insurances or insurances required by
law) becomes Uninsurable.
In this instance, the Contractor must satisfy the Authority that it was not responsible for the
risk becoming Uninsurable and that it would be reasonable for the Contractor or a similar UK
business to cease operations as a result.
The Authority should seek insurance advice to confirm that the risk has indeed become
Uninsurable. The Authority and the Contractor would meet to discuss how best to manage or
share the risk. If there is a failure to agree, the WIDP Contract sets out alternative default
positions, which may include termination of the Contract with compensation payable by the
Authority to the Contractor, or a continuation of the Contract with the Authority effectively
acting as the insurer whilst the relevant risk remains uninsurable. In the later case there
should be a reduction to the Unitary Charge corresponding to the insurance premium
previously paid by the Contractor.
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SoPC4 is available online at the following link:
http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hmtreasury.gov.uk/ppp_standardised_contracts.htm
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The Contract Manager should consult with the Authority’s Legal Department if the Contractor
seeks to benefit from Uninsurability protection under this clause. Specialist insurance advice
will also be needed to validate the claim that the relevant risks have become Uninsurable as
defined by the Contract. Such expertise may be available within the Authority but if it is not
then external advice should be sought.
5.7.4

Unavailability of Terms and Conditions

If previously available terms and conditions of insurance are unavailable at the time of policy
renewal for the Contractor, and that unavailability is not caused by the Contractor or its SubContractors, then a process is needed to allow the parties to determine the appropriate
response
Under the WIDP Contract (Clause 58.1.6) the Contractor is required to alert to the Authority
the unavailability of the insurance term or condition. The Authority can ask for additional
information relating to that unavailability. There is then a requirement for the Authority to
meet with the Contractor to discuss how best to manage the situation.
Where there is such unavailability, the WIDP Contract (Clause 58.1.2) requires the Authority
to waive the Contractor’s contractual obligations in respect of that particular insurance term
or condition. The Contractor cannot be held to account under a breach of Contract claim for
its failure to secure insurance incorporating that particular term or condition.
The WIDP Contract (Clause 58.1.3) sets out a test for the availability of alternative or
replacement insurance. If that test is met, the Contractor must take out insurance on those
alternative or replacement terms. The premium costs sharing mechanism at Part 5 of
Schedule 10 would then apply.
The Contract Manager should be aware the Authority is entitled to make a deduction from
the annual Unitary Charge which takes account of this change in cover, applying the
approach described at Clause 58.1.4. The Authority may make similar deductions for later
Contract Years while the unavailability of the term or condition continues (Clause 58.1.5).
The Contractor is required to be proactive in monitoring the insurance market at least once
every four months to check the continued unavailability of the term or condition (Clause
57.3.1). As soon as the required term or condition becomes available again, the Contractor
must ensure such insurance is put in place as envisaged by the WIDP Contract.
5.7.5

Professional Indemnity Insurance

Obtaining Professional Indemnity (PI) insurance is a risk for the Contractor to manage. For
this reason, the WIDP Contract does not specifically require the Contractor to obtain such
insurance.
The Authority will have satisfied itself before entering into the Contract that the Construction
Sub-Contractor has adequate PI insurance cover. This will be reflected in the Collateral
Warranty entered into by the Authority and Construction Sub-Contractor, included in the
WIDP Contract at Part 1 of Schedule 25. There, the Construction Sub-Contractor agrees to
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take out and maintain appropriate PI insurance for twelve years after practical completion of
the Works and agrees to give the Authority advance notice of its cancellation.
The WIDP Contract is written on the basis that PI insurance does not feature as a Required
Insurance in the Contract and so could not benefit from the uninsurability protection available
under Clause 57. It would not be appropriate for the Authority to provide uninsurability
protection for PI insurance. This would have the effect of the Authority insuring the
Contractor against claims that relate to the negligence of the Contractor or a Sub-Contractor.
5.7.6

Changes in Insurance Premiums

Insurance premiums are cyclical and vary over time with the market’s perception of the
probability of particular risks crystallising. These perceptions are subjective and can change
rapidly over a relatively short period of time. Hence changes in market sentiment causing a
material impact on insurance premiums, in either direction, are quite probable over the
course of a 25-year PFI/PPP contract. As a result most PFI/PPP contracts contain provisions
that cater for the scenario where insurance premiums are significantly different to the flat
level assumed when the Unitary Charge was set at financial close. The normal approach is
sharing of both upsides and downsides between the Authority and the Contractor.
At the time of writing this guidance, the insurance market is probably at its cyclical low, which
means local authorities are likely to benefit financially from the insurance premium risk
sharing provisions in their Contracts. This is partly because more organisations are offering
insurance for PFI projects than was historically the case: PFI is seen as a better risk than it
once was. As a note of caution, future insurance premiums are likely to increase again in
time, so Authorities will need to account for this in their budgets.
The WIDP Contract (Schedule 10 Part 5) contains provisions for sharing “exceptional”
changes to insurance premium risk during the operational period. Exceptional changes are
defined as changes greater than 30% of the assumed base cost. Outside these tramlines the
Authority bears or receives 85% of the cost or benefit. The risk sharing is based on a two
yearly review cycle.
Under the WIDP Contract (Schedule 10, Part 5), the Contractor is required to instigate the
Insurance Review Procedure and the Authority’s Contract Manager should be proactive in
pursuing this. A key aspect of that procedure is the production of the Joint Insurance Cost
Report, prepared by the Contractor’s Broker for the Authority and Contractor.
Authorities should work with their advisers to check the accuracy of the calculations
presented in the Joint Insurance Cost Report. Given the current scope for significant
savings, it is vital that the Insurance Review Procedure in the Authority’s Contract is properly
applied. For instance:
•

if certain risks have become uninsurable and therefore the Contractor has not had to
pay insurance premiums in respect of those risks, there should be a corresponding
adjustment to the Base Cost; and

•

if the Contractor has put a number of insurances in a portfolio to generate savings on
the Base Cost, Authorities should challenge any calculation that seeks to give the
benefit of that portfolio saving to the Contractor.
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Given the specialised and complex nature of the insurance markets, the Contract Manager
should seek specific insurance advice at the start of each Insurance Review Procedure. In
addition the Contract Management Manual should highlight the First Insurance Review Date
and the frequency of later reviews, as defined in the Contract.
5.7.7

Reinstatement of Asset after Insured Event

If an insured event under one of the Physical Damage Policies occurs and the Assets need
reinstating then a choice has to be made as to whether the insurance proceeds should be
applied to reinstate the Asset or used to pay off the lenders thereby leaving the Authority
with a need to procure a new long term solution to its residual waste management needs.
The WIDP Contract (Clause 56) sets out the procedure for agreeing how this should be
done.
For incidents where any damage is valued in excess of an agreed level (index linked), and
subject to the Economic Reinstatement Test mentioned below, the WIDP Contract contains
a process for the Contractor and Authority to agree the terms of any reinstatement in a
Reinstatement Plan.
It is important to ensure that the proceeds of a claim are used correctly, in accordance with
the agreed Reinstatement Plan. The Contract Manager should involve the Authority’s Legal
Department when applying the reinstatement provisions.
If the insurance proceeds payable under a Physical Damage Policy exceed a minimum level,
those proceeds should be paid into a joint bank account – the Joint Insurance Account - from
which the Contractor can withdraw sums to fund the Reinstatement Works. This right applies
up to the point of an early termination or expiry of the Contract. After that point, the Authority
has the right to make such withdrawals. This ensures the Authority can continue to reinstate
the project using the insurance proceeds.
Subject to the indemnity provisions, the Contractor is responsible for any shortfall between
the amount of the insurance proceeds held in the Joint Insurance Account and the amount of
money needed to meet the cost of reinstatement. On a project specific basis, the Authority
may have agreed to include an Economic Reinstatement Test. Senior Lenders often require
this test as a way of assessing whether or not reinstatement (where there has been total or
near total destruction) will enable them to recover their outstanding debt in full. The test in
the WIDP Contract is based on the default senior loan life cover ratio. In other words, if the
test shows it is still feasible to service the debt, the Senior Lenders do not have the option to
appropriate the insurance proceeds in preference to reinstatement.

5.8 Refinancing
5.8.1

General principles

The Contractor’s financial structure put in place at financial close is not fixed for the duration
of the Contract. The Contractor’s shareholders will naturally look for opportunities to reduce
the Contractor’s cost of finance and/or increase the amount of senior debt, thereby releasing
more cash for distribution to the shareholders.
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A Refinancing may take various different forms, e.g.:
•

reduction in the margin over LIBOR paid by the Contractor;

•

change in the repayment schedule of the Contractor’s senior debt (including a longer
loan term);

•

change in the funding base – e.g. from bank to non-bank funding;

•

reduction in the Maintenance Reserve Account.

Apart from those examples shown above, any changes in the financing terms of the project
may constitute a Refinancing, so as soon as the Contract Manager becomes aware of any
such changes (actual or proposed), specialist legal and financial advisers should be
contacted to review the changes.
The Contractor is most likely to undergo a refinancing when there has been a significant
reduction in the risks or costs within the project, for example following completion of
commissioning or where there has been an improvement in the funding terms available in
the market.
The Contract Manager should seek specialist legal and financial advice when negotiating
with the private sector on a proposed refinancing. (S)he should also contact WIDP if there is
any doubt about how best to apply the principles to the project.
A Refinancing brings about a significant change to the financial and economic structure of a
PFI project as originally agreed at Financial Close. Most Refinancings increase the amount
of senior debt which the Contractor is borrowing, and clearly the greater the debt, the greater
the risk of failure of the project in the future. In reviewing any Refinancing proposal (given
that such proposals always require the Authority’s consent when the Refinancing produces a
Refinancing Gain for the Contractor), the Authority should be mindful of the effect on the risk
profile of the project.
The WIDP Contract (Schedule 16) sets out a detailed procedure for the Authority and
Contractor to agree a Refinancing of the project. If the Contractor wishes to refinance the
project, it must, as a prior step, secure the Authority’s approval. The Authority should
consider the Refinancing request in good faith.
5.8.2

Authority request for Refinancing

The Authority can request a Refinancing if it considers it is likely that better funding terms will
be available than those on which the project was funded at financial close. The Authority’s
right to request a refinancing is limited to once in any two year period. If, after meeting with
the Contractor and considering the relevant information, the Authority asks the Contractor to
discontinue the Refinancing at an advanced stage, the Authority will be responsible for the
Contractor’s reasonable and proper professional costs incurred in relation to the potential
Refinancing instigated by the Authority.
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5.8.3

Authority share in Refinancing Gain

In the early period of PFI, there were no standard provisions for refinancing gains to be
shared between the Authority and the Contractor’s shareholders. Only from April 2002 when
SoPCv2 was released did sharing become a standard approach. Therefore, very early waste
PFI/PPP contracts may or may not have refinancing gain share provisions. However, for
projects that lack such provisions the Contract Manager should be aware that HM Treasury
has published a voluntary Code of Conduct49 which sets out the basis upon which individual
Authorities should approach the refinancing by private sector contractors of early PFI
transactions. The stated aim of the Code is to enable private sector contractors to share
refinancing gain with the public sector on a consistent and equitable basis.
Under the WIDP Contract (Clause 52 and Schedule 16) the Contractor has to give to the
Authority 50% of any Refinancing Gain out of the first £1 million, 60% of any further gain up
to £3 million and thereafter 70% of any gain. The Authority can take its share as a cash sum,
as a reduced Unitary Charge or a mixture of the two. In general, it is preferable for the Gain
to be taken as a cash sum (assuming the Refinancing produces an initial lump sum, which it
will do if the senior loan amount is increased), rather than a reduction in the Unitary Charge.
Under the WIDP Contract (Clauses 7.1 and 7.2), the Authority will have received from the
Contractor copies of the Initial Financing Agreements listed in Schedule 5. If these Financing
Agreements are amended or new Financing Agreements are entered into, the Authority is
entitled to certified true copies of the amendments or new agreements.
Under Clause 7.4.1, the Contractor must seek the Authority’s prior written consent to any
change to the Financing Agreements that could have a material adverse effect on the
Contractor’s ability to perform its obligations under the Ancillary Documents (as listed in
Schedule 5) of the Contract. Examples of such changes might include raising more senior
debt, restricting the Contractor’s ability to make payments under the Ancillary Documents, or
otherwise restricting the Contractor’s ability to deal with its Sub-Contractors as originally
envisaged.
Similarly, under Clause 7.4.2, the Authority’s prior written consent is required before the
Contractor can amend, waive or exercise a right under any Financing Agreement that would
increase the Authority’s liabilities on early termination. This is often associated with a
Refinancing, but the decision here is a separate issue. Again, appropriate professional
advice should be taken where any such action is contemplated.
5.8.4

Termination for breach of Refinancing Provisions

If the Contractor refinances the project without securing the Authority’s prior written consent,
or if the Contractor fails to act at all times in good faith, this will represent a wilful breach of
the refinancing provisions under paragraph 2 of Schedule 16 of the WIDP Contract, which
brings with it the potential for termination under Clause 75 of the WIDP Contract. In such a
case, compensation on termination would be payable (see Section 8.9.3).
49

“Refinancing of Early PFI Transactions - Code of Conduct” can be found by copying and pasting the
following link:
http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hmtreasury.gov.uk/d/PPP_Refinancing_Code_of_Conduct.pdf
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The process for the Authority to terminate for such a breach involves the Authority giving to
the Contractor written notice of its intention to terminate, with termination taking effect twenty
Business Days later. At the Authority’s option, it can require the Contractor to transfer to the
Authority all of its rights, title and interest in the Assets.

5.9 Technical matters
5.9.1

Operating manuals

Whilst the operation of the facilities is the responsibility of the Contractor, there are some
scenarios where the Authority could become involved (see Section 4.5.7 Authority Step-In,
Section 4.3.6 on Emergencies and Section 5.9.2 on Maintenance and Surveys). In addition
the facility may transfer to the Authority on expiry or termination of the Contract. The
Authority therefore has a legitimate interest in knowing that the Contractor has well
documented operating and maintenance procedures for providing the Services.
The WIDP Contract (Clause 28) obliges the Contractor to produce and keep up to date an
operating and maintenance manual during the Service Period. The Authority is entitled to
access this manual to confirm the Contractor has fulfilled this obligation.
The Contract Manager should ask to see copies of the manual before the start of the Service
Period. This would enable the Contract Manager to be satisfied that appropriate procedures
will be followed to meet the Contractor’s principal obligations during the Service Period, for
example in terms of complying with Good Industry Practice, and using suitable health and
safety precautions.
5.9.2

Maintenance and Surveys

The facilities provided under waste PFI/PPP contracts involve highly sophisticated
engineering. Good maintenance is therefore critical in ensuring that the Services are
provided over the course of the Contract and that for projects involving a reverting asset, the
asset is maintained in a condition that complies with the Authority’s Handback Requirements
when the Contract expires (see section 8.2.6 below).
The Contractor is responsible for maintaining the facilities at all times in accordance with the
contractual requirements. In the WIDP Contract these are contained within the Authority’s
Requirements in Schedule 2. The Contract may also include a specific schedule of
programmed maintenance. If the Contract does not contain this, the programme of planned
maintenance should be agreed in advance with the Authority as it will probably involve the
diversion of waste to other facilities/landfill.
Poor maintenance of the facility by the Contractor may be the underlying cause of poor
performance by the Contractor. The Authority’s usual remedy in this scenario is through the
Payment Mechanism. However there may be provisions in the Authority’s Contract that allow
the Authority to perform specific maintenance tasks in certain specified scenarios.
Under the WIDP Contract (Clause 26) the Authority can commission an independent Survey
if it reasonably believes that the Contractor has not been fulfilling its obligations in relation to
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maintenance, although this right cannot be exercised more than once every two years. The
Authority bears the cost of the Survey and is obliged to minimise disruption. If the Survey
confirms the Contractor has not been fulfilling its obligations then the Contractor is obliged to
reimburse the Authority for the cost of the Survey and to rectify the situation within a
specified period. If the Contractor then fails to do this within the specified period the Authority
is entitled to remedy the situation and re-claim its costs from the Contractor. The Authority is
obliged to follow Good Industry Practice when undertaking the work.
The Contract Management Manual should highlight the existence of any provisions in the
Contract allowing the Authority to directly rectify any under-maintenance of the facility and
where they sit in the contract. Using these contractual rights involves certain risks for the
Authority and the Contract Manager should always seek advice from the Authority’s Legal
Department before invoking such rights. Any opportunities for resolving the underlying issue
through discussions with the Contractor should also be explored as far as possible before
any direct intervention by the Authority. A decision to intervene is sufficiently significant that
it should be approved by the Contract Management Board.
5.9.3

Equipment

Most Contracts contain provisions under which the Contractor is obliged:
•

to provide and maintain the Equipment necessary to provide the Services;

•

to maintain the Equipment under procedures that are compliant with the Maintenance
Requirements, as set out in Schedule 2 (Authority’s Requirements); and

•

to use reasonable endeavours to ensure that all Equipment and related Contracts etc.
can be assigned or novated to the Authority or its nominated third party on expiry or
termination of the Contract.

To help the Authority take practical steps to ensure satisfactory handover of the Equipment
on expiry or termination, it is essential for the Authority to always have an up-to-date list of
Equipment. The WIDP Contract (Clause 30) therefore obliges the Contractor to provide an
updated list of Equipment annually and to provide a Final Equipment List six months prior to
the expiry of the Contract.
The Contract Management Manual should highlight this obligation, with clear signposting to
the Schedule that contains the detail of the Authority’s Maintenance Requirements. It should
record the date that the annual updates and Final Equipment List are due, so that the
Contract Management Team can chase the Contractor if necessary.
The Contract Manager should also note the definition of Equipment in the Authority’s
Contract, as this is likely to have been considered on a project specific basis.
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5.10 Staff and pension issues
5.10.1 Introduction
Under the WIDP Contract (Clause 37) the Contractor is responsible for procuring sufficient
qualified staff to perform the Services. The language reflects the fact that the Contractor will
normally be a special purpose company established to raise finance for the project. As such
it will not employ operational staff itself but will procure operational services via an
operations and maintenance sub-contract with a waste management company. A proposed
Contractor staffing plan prior to service commencement is essential. It allows the Authority to
determine if the numbers of staff, skills mix, training and experience are adequate having
regard to the desired outcomes. It also allows the Authority to determine if original staffing
proposals are adequate to accommodate an Authority Change should it decide to implement
one.
If employees have transferred or could transfer under TUPE then under the WIDP Contract,
Schedule 20 will apply.
The starting point in the WIDP Contract at Schedule 20 is that there will be no transfer of
staff under the TUPE Regulations when the Contractor becomes responsible for providing
the Services. The reason for this is that waste projects currently in procurement are likely, for
example, to involve new facilities staffed by new employees not previously providing the
waste management service for the Authority. Also nowadays the project scope does not tend
to include services that would typically involve a TUPE transfer, for example the Authority’s
transfer stations, recycling collection service or the management of its Household Waste
Recycling Centres.
More detailed, alternative drafting is provided in Schedule 20 for those projects that do
envisage a transfer of staff under TUPE. TUPE is a very complex process and it is easy to
under estimate the scope and extent of the work involved to manage the process. During the
Transition Period the Contract Manager should ensure there is sufficient resource allocated
to manage the process.
5.10.2 Cost allocation regarding staff transferred
If, despite the presumption that no employees will transfer at the start of the Services Period,
it transpires that there are Transferring Staff, the WIDP Contract includes obligations to
manage this, starting with the Authority offering employment to the Transferring Staff before
the Contractor proceeds to make any necessary redundancies. Under an indemnity, the
Authority is responsible for the Contractor’s related Employee Costs. The Authority agrees to
indemnify the Contractor for any claims made by the Transferring Staff relating to the actions
or omissions of the Authority before the beginning of the Services Period. Typical examples
of where this Authority indemnity might apply include:
•

pre-transfer employment liabilities, such as industrial injury claims;

•

the Authority’s failure to inform and consult with the representatives of employees who
may be affected by the transfer in accordance with the requirements of TUPE; and

•

claims for unfair dismissal.
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Under the current WIDP Contract, the Contractor is obliged to ensure that it and its SubContractors comply with the Code of Practice on Workforce Matters in Local Authority
Service Contracts – also known as the Two-Tier Code. In practice, this means that any new
employees working alongside their ex-public sector colleagues should be offered terms and
conditions which are overall fair and reasonable and no less favourable to those enjoyed by
the majority of those colleagues. The Contractor must indemnify the Authority for noncompliance with the Code50.
The Contractor is required to indemnify the Authority for any claims in respect of unpaid
contractual or statutory pay or benefits, where such claims are made by anyone employed or
engaged by the Contractor and where they arise during the Services Period.
There is also an indemnity in favour of the Authority or a Future Service Provider for claims
caused by the Contractor or its Sub-Contractors, where losses are sustained by anyone
employed or engaged in the Services during the Services Period.
The Contractor is required to provide assistance to the Authority as it prepares for a
retendering, and this includes an indemnity where the Retendering Information or Employee
Liability Information it provides is inadequate.
The Contractor must also indemnify the Authority and any Future Service Provider against
claims made by employees returning to the Authority or transferring to a Future Service
Provider, where the claims arise on or before the date of return or transfer, as appropriate.
The Authority also benefits from an indemnity in respect of any claims made by the
personnel of the Contractor or its Sub-Contractors, where their employment does not
transfer to the Authority or a Future Service Provider under TUPE.
Schedule 20 contains alternative pensions drafting for cases where there is or is not a TUPE
transfer. The pensions drafting for use on projects involving a TUPE transfer contains
indemnities in favour of the Authority.
5.10.3 Training records
Under the WIDP Contract (Clause 37.2) the Contractor should maintain training records
relating to the Personnel from the Services Commencement Date. The Contract Manager
should be aware that the Authority can require the Contractor to provide copies on request.

50

On 23 March 2011 DCLG withdrew the Workforce Code with a view to removing obstacles for
contractors tendering for outsourced local authority service contracts. The withdrawal is not
retrospective and the Workforce Code will continue to apply to existing contracts where it already
applied. At the time of withdrawing the Workforce Code, DCLG notified of its intention to consult on
which alternative provisions should be introduced. DCLG have therefore written to interested parties
to obtain their views on an alternative such as the Principles of Good Employment Practice as in the
case of Central Government for outsourced contracts. Contract Managers will need to consider with
their Legal Departments how best to respond to this development although it is not expected that
many Authorities would consider it for removal until the expiry or re-tendering of the existing Contract.
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5.10.4 Provision of information
Under the WIDP Contract (Clause 37.2), the Authority can ask the Contractor to provide
information relating to Personnel, and should give reasons for the request at the same time.
Such information could include training, skills and competency, the number of Personnel
providing the Service and their terms of employment or engagement. This obligation is
subject to a reasonableness test, in terms of the type of information the Authority can
reasonably request and the speed with which the Authority can expect the Contractor to
reply.
5.10.5 Personnel and procedures
The WIDP Contract (Clause 37.4) obliges the Contractor and all Sub-Contractors to maintain
appropriate personnel policies and procedures in writing. These might include discipline,
grievance, equal opportunities and health and safety. The Authority is entitled to receive
from the Contractor copies of the policies and procedures, including any updates, without
having to make a formal request.
5.10.6 Convictions
Under the WIDP Contract (Clause 37.5), the Contractor must ensure that all Personnel
involved in providing the Service are required to disclose Convictions and that where any are
in fact disclosed, the Authority must be informed without delay. The Authority can ask for
copies of any unspent Convictions and require the removal of the relevant Personnel if the
Authority considers their Convictions make them unsuitable for involvement in the Services
(see Section 5.10.7 below on Unsuitable Persons).
The Contract Manager should check the terms of the Authority’s Contract, which may have
been further developed on a project specific basis depending on the services / facilities to be
provided and the people involved.
5.10.7 Unsuitable Persons
Under the WIDP Contract (Clause 37.6), the Authority can, by notice in writing, require the
Contractor to remove any Unsuitable Person from involvement in providing the Service. The
Authority must act reasonably when applying this right.
The term Unsuitable Person includes anyone who has a Conviction or who, in the
reasonable opinion of the Authority:
•

could damage the Authority’s reputation;

•

persistently breaches the Contractor’s health and safety obligations under the Contract;

•

is not fit and proper to work on the Service;

•

could present a risk to the health and safety or welfare of an Authority Related Party or a
member of the public; or

•

lacks appropriate training, qualifications, skills or competency.
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5.10.8 Contractors’ responsibility
Under the WIDP Contract (Clause 37.7), the parties recognise that the Contractor is fully
responsible for its Personnel, and any Sub-Contractors are fully responsible for their
Personnel.
5.10.9 Non discrimination
Under the WIDP Contract (Clause 38), the Contractor and Sub-Contractors must follow all
non-discrimination laws in their dealings with employees and when selecting any SubContractors. If there is a finding of unlawful discrimination, steps must be taken to prevent its
recurrence and the Authority must be given the detail of such steps.
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6 MANAGING RELATIONSHIPS
6.1 The importance of managing relationships
A PFI/PPP involves one very long term relationship between the Authority and the
Contractor and creates many other stakeholder relationships which have to be managed
effectively if the project is be widely regarded as successful project.
In this part of the Local Partnerships guidance Section 6.2 looks at the key aspects of the
contractual relationship between the Authority and the Contractor which will be of concern to
the Contract Manager on a daily basis. Section 6.3 then summarises some of the more
technical contractual provisions in the Contract affecting the relationship. These are less
likely to be of relevance but the Contract Manager should still be aware of these provisions
and seek support from the Legal Department if he considers there to be an issue. Section
6.4 then considers the non-contractual aspects of the relationship between the Authority and
the Contractor. Section 6.5 examines the management issues relating to disputes between
the Authority and the Contractor. Finally Section 6.6 addresses the management issues
relating to relationships between the Authority and other key stakeholders.
In considering the relationship between the Contractor and the Authority, Contract Managers
may wish to incorporate into the Contract Management Manual a summary of the
Contractor’s perspective on certain key issues. These may include for example, the
contractual incentives on the Contractor to minimise delay and deliver on time, such as the
resulting reduced operating period; the rights that the Contractor will have under its EPC
Contract to conduct tests over and above the test carried out by the Authority under the
Authority’s Contract and to ensure that defects and snagging matters are rectified.
It is important that the Contract Manager is empowered to work with the Contractor to ensure
the smooth day-to-day operation of the Contract. While this Guidance points the Contract
Manager towards internal (or external) legal/financial/technical advice and support in certain
circumstances, it is important for the Contract Manager to remember that the risk allocation
in the Contract is targeted at creating the correct incentives and triggering the right
behaviours, as well as providing formal procedures if necessary. For example, the Authority
does not necessarily need to exercise its rights of step-in for those rights to act as a powerful
incentive on the Contractor to address issues with the project. Contract Managers should
work with the Contractor and be pragmatic in addressing issues that arise rather than
automatically use the formal procedures in the Contract. See Section 6.4 for further details.
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6.2 Key aspects of the contractual relationship with the Contractor
6.2.1

Formal meetings between the Authority and Contractor

The Contract will normally set out arrangements in relation to formal meetings between the
Authority and the Contractor. It may prescribe the frequency, the attendees and/or the
agenda for the meetings. If it does not, then these will need to be agreed with the Contractor
and should be documented in the Contract Management Manual.
The WIDP Contract (Clause 8) requires the parties to follow a defined Liaison Procedure
(Schedule 18), centred on a Liaison Committee with responsibility for:
•

reviewing the performance of the Contract;

•

strategic discussions about the Contract; and

•

consideration of issues relating to planning, construction, the Services, Authority
Changes and other matters to be agreed at the project level.

Examples of other matters that WIDP have seen explicitly identified include:
•

ensuring that the objectives of the Contract are met over the full term of the Contract;

•

ensuring an ethos of working in partnership is developed and maintained;

•

ensuring effective communication is taking place at all levels; and

•

considering the impact of any changes in legislation.

The Liaison Committee is intended to provide the focal point for communications between
the primary stakeholders. The WIDP Contract (Schedule 18) requires it to meet at least
monthly during the pre-operation period and at least quarterly during the service period.
6.2.2

The Liaison Committee

Under the WIDP Contract (Schedule 18) the membership of the Liaison Committee consists
of three representatives from each party plus a non–voting Chairman. The Chairman is
nominated alternately by the Authority and the Contractor every six months. The Liaison
Group can decide to appoint additional non-voting members.
In two tier areas it is generally advisable to appoint a representative from the Waste
Collection Authorities to the Liaison Committee. The independent certifier and a lender’s
representative may be proposed as non-voting members by the Contractor. The meetings
should be attended by the Construction Sub-Contractor during the works period and the
Operating Sub-Contractor during the Services period.
The Authority and the Contractor should nominate senior managers who are authorised to
make key decisions about the project to attend the Board. This will send a signal to each
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organisation as to how they view each other. A CBI report on contract management12
recommends that “all projects should have a project sponsor at the highest level to provide
strategic vision and point of accountability through the whole life of the contract”.
WIDP recommends that the Authority’s members of the Liaison Committee should normally
include:
•

the relevant Director from the Authority (normally also the SRO);

•

the Head of Waste Management; and

•

the Authority’s Contract Manager.

The Contractor’s representatives are likely to include:
•

a Director from the Contractor; and

•

the Contractor’s Contract Manager.

The Contract Management Manual should document the practical arrangements associated
with the monthly meeting cycle. Recurring issues should be standing items on the agenda.
Accurate minutes should be taken and draft minutes circulated soon after the meeting so
that the minute can form an agreed record of what was agreed at the meeting.
Projects may also wish to consider working up a partnership agreement or shared vision
document which sits outside the Contract. This would not be legally binding but would set
out the parameters of the public and private sector working relationship and include practical
details. Some projects have found this to be a valuable exercise which helped build the
relationships between the two parties to the Contract. However, care must be taken to avoid
creating any confusion in relation to contractual obligations, governance arrangements etc.
6.2.3

Authority and Contractor Representatives

PFI/PPP contracts will include provisions allowing one appointed individual to act on behalf
of the Authority in relation to the Contract.
The WIDP Contract (Clause 9.1) designates this role as the Authority’s Representative. The
Contractor is entitled to regard any act or instruction by the Authority’s Representative,
authorised by the Contract, as being expressly authorised by the Authority. If the Authority
wishes to change the nominated Authority’s Representative or to appoint an additional
Representative or the Authority’s Representative wishes to delegates some of his/her
authority then the Contractor must be notified.
The WIDP Contract (Clause 9.2) set outs similar arrangements in relation to the Contractor’s
Representative. The Authority is entitled to treat acts by the Contractor’s Representative in
connection with Contract as expressly authorised by the Contractor. Where the Contractor

12

CBI “Realising best practice in procurement and contract management” Nov 2006
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wishes to change the Contractors Representative it may do so subject to the approval of the
Authority (not to be unreasonable withheld).
The Contract Manager will typically be nominated as the Authority’s Representative. If this is
the case, the Contract Manager will need to be able to distinguish his/her role as Contract
Manager, from his/her role as Authority’s Representative. A practical example of how this
can be done is whenever signing a document, the Contract Manager / Authority’s
Representative should state in what capacity (s)he is signing the document. The Contract
Management Manual should highlight the responsibilities that rest with the Authority’s
Representative (e.g. to review Design Data under the Review Procedure (WIDP Contract
Clause 15.2), the right to open up and inspect the Works (WIDP Contract Clause 19.2), and
the right to review Contractor records (WIDP Contract Clause 54.4)). The section of the
Contract Management Manual addressing succession arrangements should include the
procedures for appointing a new Authority’s Representative when required and for ensuring
the new appointee is made aware of the contractual provisions relating the role.
6.2.4

Authority and Contractor Related Parties

The Authority and the Contractor are the only parties to the Contract and so the Authority’s
remedies are against the Contractor (subject to step in rights and the collateral warranties)
but there are other parties related to the two contractual counter parties that could have a
significant role to play in the delivery of the services. On the Authority side these are
normally individuals and companies that act in some way on behalf of the Authority and
potentially the Waste Collection Authorities that deliver the Contract Waste. On the
Contractor side the related parties are principally individuals that act in some way on behalf
of the Contractor plus its Sub-Contractors.
Under the WIDP Contract (Schedule 1) the definition of Authority Related Party includes:
•

the Authority’s officers, servants, employees and agents; and

•

the Authority’s Contractors or Sub-Contractors (of any tier).

This will include the Contract Manager, Authority’s Representative, Refuse Collection
Vehicle drivers, and auditors. The Waste Collection Authorities may also be included as an
Authority Related Party in some projects. The definition of a Contractor Related Party
includes:
•

the Contractor’s agents;

•

the Contractor’s Sub-Contractors and their Sub-Contractors of any tier;

•

the Contractor’s Directors, officers, employees and workmen; and

•

any person on the Site at the invitation of the Contractor.
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The Related Parties, in common with other third parties51, have no rights they can enforce
under the Contract as the WIDP Contract (Clause 99) makes it clear that no term is
enforceable under the Contracts (Rights of Third Parties) Act 1999.
As the Authority can be liable for the actions of Authority Related Parties the Contract
Manager should be aware of the definition and the provisions in the Contract that refer to
Authority Related Parties. Accordingly appropriate references to the Contract should be
included in the Contract Management Manual.
The definition and provisions relating to Contractor Related Parties should also be explained
so that it is clear to the Contract Management Team how this affects the Contractor’s
obligations. For example under the WIDP Contract (Clause 94.3) the Contractor is deemed
to have such knowledge of the project as is held by any Contractor Related Party.
6.2.5

Formal notices

In a complex PFI/PPP contract there will be numerous obligations on each party to notify the
other party of a particular event or to seek consent for a certain action. Such contracts
therefore typically contain detailed provisions setting out how such notices can be served to
avoid any ambiguity as to whether the process has been properly completed. The Contract
Management Manual should either include a template for a notice, or at least state the
standard headings that should be included, e.g. name of Authority, contract title, contract
date, contract provision under which notice is served, purpose of notice, date of issue of
notice, means of dispatch, etc.
The WIDP Contract (Clause 98) requires notices to be in writing and to be delivered by first
class post, by hand or fax to the address specified in the Contract. It should be noted that
this standard drafting does not allow notices to be served by email. The clause also sets out
how the precise timing of a notice is determined. Authorities may consider other options, e.g.
email, but authorities should take legal advice on the consequences of choosing such
options.
The Contract Management Manual should contain the nominated address and fax number
for serving notices on the Contractor and this should be updated whenever the Contractor
notifies a change. The Contract Management Manual should also set out the arrangements
for ensuring that notices received from the Contractor are logged on receipt and
communicated to the relevant parties within the Authority as quickly as possible. This should
include the management procedures in place for ensuring that if the Authority has to respond
within a certain time period that this is achieved.
6.2.6

Managing Public Relations and Publicity

The construction of a new waste treatment facility can attract a lot of attention from local or
even national media. As a result the Contract will usually include some provisions relating to
contact with the media.
51

The only potential exceptions are the pension protection rights provisions under Schedule 20 which
are enforceable by employees transferred under TUPE.
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The WIDP Contract (Clause 86) prevents the Contractor communicating with the media
without the prior written approval of the Authority. It also prevents the Contractor from giving
anyone facilities to photograph or film any property used in connection with the project
without prior written approval from the Authority.
The Contract Management Manual should highlight the contractual provisions on this area
within the broader communications protocol (see Section 6.4).

6.3 Other aspects of the contractual relationship
6.3.1

The Contract, the Schedules and Severability

The WIDP Contract (Clause 1.3) makes it clear that the Schedules to the Contract are part
of the Contract, i.e. the main body is only a sub-element of the whole Contract. The Contract
Manager should therefore always ensure the Schedules are not overlooked in the
development of contract management systems including the document management
arrangements.
Given the length of the Contract there is always a possibility that are internal inconsistencies.
If there are any inconsistencies between the main body of the Contract and a Schedule, the
WIDP Contract (Clause 2.1) makes it clear that the provisions in the main body will take
precedence. Similarly, for any inconsistencies between the Authority’s Requirements
(Schedule 2) and the Contractor’s Proposals (Schedule 3) the former will take precedence.
It is also possible one or more provisions within the Contract might be found to be invalid or
unenforceable at some point over the term of the Contract. For the avoidance of doubt the
WIDP Contract (Clause 96) makes it clear that the remainder of the Contract would not be
affected in the scenario and would still be enforceable. Thus the contractual relationship
between Authority and Contractor would be able to continue in this scenario.
If any provisions are found to be invalid or unenforceable the Contract Management Team
must remain aware of this for the remainder of the Contract term. Therefore the
arrangements for storing the Contract (see Section 7.6.2) must include a process for
recording the fact that parts of the documents are no longer valid as well as any formal
Changes to the Contract.
6.3.2

The Authority’s capacity in relation to the Contract

The WIDP Contract (Clause 1.8) contains an express statement that the Authority is acting
as a party to the Contract in its statutory capacity as a Waste Disposal Authority. This clause
recognises that the Authority may act in other capacities, which are distinct from, and
unaffected by, it acting in its capacity as WDA for the purposes of the Contract.
Where the project facilities are located within the Authority’s boundaries this distinction is
likely to be of most significance to the project in relation to the Authority’s separate legal
capacity as a Local Planning Authority (LPA). See Section 2.2.3 for further guidance in
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relation to the management of the interface between the Authority as Waste Disposal
Authority and as the LPA.
6.3.3

Contractor undertakings

The Contract is likely to contain a number of undertakings (in other words, promises or
commitments) by the Contractor to the Authority. For example under the WIDP Contract
(Clause 5.1) the Contractor undertakes that it will:
•

notify the Authority of proceedings (threatened, pending or commenced) against the
Contractor where those proceedings would negatively affect the Contractor’s ability to
perform its obligations;

•

respect the restrictions on:
o disposing of all or part of its business or assets;
o its place of residence and operations outside the UK;
o incorporating a company and acquiring interests in a company;
o making loans, granting credit or assuming liabilities for other persons; and
o making material changes to its business; and

•

only deliver the Services itself or through a Sub-Contractor.

If the Contract Manager suspects the Contractor is in breach of a contractual undertaking
(s)he should seek advice from the Authority’s Legal Department to agree the best approach
for managing the situation.
6.3.4

Warranties given by the Contractor to the Authority

The Contract will also normally include warranties given by the Contractor to the Authority
providing assurance to the Authority that certain statements made by the Contractor are true
and may be relied upon by the Authority.
Under the WIDP Contract (Clause 5.4) the Contractor warrants a number of matters as at
the date of the Contract. For example, there are statements relating to the Contractor’s
constitution, its corporate status and corporate powers, the validity and enforceability of the
Contractor’s obligations, the accuracy of the Contractor Warranted Data, the Contractor’s
trading history and the non-existence of proceedings that could seriously undermine the
Contractor’s ability to perform its obligations. The Contractor also warrants (at Clause 5.2)
that has not committed a Prohibited Act (which include, for example, offering inducements or
committing bribery and other specified offences).
If the Contract Manager suspects there has been a breach of a warranty (s)he should seek
advice from the Authority’s Legal Department to agree the best approach to managing the
situation.
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6.3.5

Warranties given by the Authority to the Contractor

During the procurement process the Authority will have provided a lot of information to the
Contractor which the Contractor will have used to prepare its bid. However it does not follow
that the Authority has warranted such information to be true. Under the WIDP Contract
(Clause 5.5) it is made clear that the Authority gives no warranty in respect of the Disclosed
Data (in simple terms, information relating to the project).
Further at Clause 5.6 it is agreed that the Authority will have no liability to the Contractor in
respect of the contents of the Disclosed Data (unless statements have been made
fraudulently by the Authority, its agents or employees before execution of the Contract (see
Clause 5.7). Clause 5.6 also states the Authority is not liable to the Contractor if the
Authority has failed to provide information relating to the project.
Given the lack of warranties from the Authority it is clearly the Contractor’s responsibility to
undertake any due diligence (i.e. independent verification of all relevant information) it
considers necessary before entering into the Contract. Under the WIDP Contract (Clause 6)
the Contractor is deemed to have52:
•

satisfied itself about the assets it will acquire and the risks it will assume under the
Contract; and

•

gathered together all relevant information needed to perform its obligations, including
information relating to the Site(s), Contract Waste, archaeological finds, areas of
archaeological, scientific or natural interest, local conditions and facilities, existing
structures and anything else agreed on a project specific basis.

Hence it is clear that the Contractor must make its own investigations to check the accuracy
and adequacy of the information provided to it by the Authority or any other person. If it later
transpires that the Contractor entered into the Contract relying on information that was
incorrect or insufficient, it is still bound to comply with its obligations under the Contract,
unless there have been fraudulent statements (see Clause 5.7) or there are other parts of
the Contract that expressly allow deviation from this position. If the Contract Manager
becomes aware that the Contractor is seeking some redress for having relied on any
inaccurate information provided by the Authority (s)he should seek advice from the
Authority’s Legal Department immediately.
6.3.6

Waiver

Although the Contract will inevitably not provide a detailed answer for every issue that arises
over the term of the Contract the Contract Manager should always refer to the relevant
provisions prior to taking decisions about the management of the Contract. The provisions of
the Contract will have been the subject of extensive negotiations between the parties and
should be the starting point for any analysis of a major decision about the project.

52

This is subject to the other parts of the WIDP Contract that relate to fraudulent statements from the
Authority, its agents or employees (Clause 5.7) or the discovery of fossils and antiquities (Clause 14).
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The Authority is entitled to enforce all of its rights under the Contract and should expect the
Contractor to do the same. However there may be occasions when one or other or both
parties have a good reason to waive a term or provision of the Contract. The Contract may
contain provisions that relate to such a waiver. Under the WIDP Contract (Clause 93) a
waiver is not effective unless given in writing by the relevant party. A waiver cannot be
applied to a default or breach and neither can it amend, delete or add to the Contract unless
specifically stated in that waiver.
The Contract Manager should be aware that a waiver by the Contractor is not effective until
submitted in writing. If a waiver is received from the Contractor it should be reviewed by the
Contract Management Team and cleared with the Authority’s Legal Department to ensure
that the drafting of the notice is clear and achieves the desired effect. If it is not clear in every
respect the Contractor should be asked to provide an alternative form of words.
The Contract Manager should also ensure the Contract Management Team is aware that if
the Authority agrees to waive a right under the Contract the Contractor will seek written
notice.
6.3.7

Consents and approvals

The Contract may contain provisions addressing the way the Authority and the Contractor do
business with each other in relation to the Contract.
The WIDP Contract (Clause 90) requires each party to act in good faith and to deal in a
timely manner with all obligations under the Contract. It also makes clear that any review (or
lack of it) by the Authority of any details of the construction process or the provision of the
services shall not relieve the Contractor from any obligation under the Contract.
In a similar way, the WIDP Contract (Clause 1.7) makes it clear that if the Authority were to
give its approval to a particular matter, that approval would not negate the Contractor’s duty
to comply with its duties under the Contract and/or any Ancillary Documents, nor would it
negate any duty of the Contractor to ensure the matter itself was accurate when put to the
Authority for approval.
The Contract Management Manual should highlight these contractual obligations in the
section dealing with the relationship with the Contractor.
6.3.8

Managing the relationship after termination of the Contract

Given the complexity of waste PFI/PPP projects the termination of the Contract does not
typically signal the end of all of the parties’ legal obligations to each other. Some clauses in
the Contract will generate obligations that will remain in place even if the Contract is
terminated.
The WIDP Contract (Clause 78) list out the clauses that give rise to rights and obligations
that continue after termination. These are:
•

Clause 10 - Land Issues;
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•

Clause 36 - Employment Matters;

•

Clause 45 – Invoicing and Payment;

•

Clause 47 – Late Payments;

•

Clause 54 – Contractor Records and Provision of Information;

•

Clause 55 – Required Insurances;

•

Clause 56 – Reinstatement;

•

Clause 57 – Uninsurability;

•

Clause 60 – Dispute Resolution;

•

Clause 61- Indemnities;

•

Clause 80.9 – Transfer of Responsibility;

•

Clause 85 – Freedom of Information;

•

Clause 87 – Intellectual Property;

•

Clause 98 – Notices; and

•

Clause 100 – Governing Law and Jurisdiction.

The Contract Management Manual should highlight this issue and the need for the Contract
Manager to ensure that the arrangements in relation to the termination of the Contract
recognise the ongoing need to manage continuing obligations.
6.3.9

Change of ownership

During the procurement process the Authority’s project team will have built up a working
relationship with the winning bidder, which will become the foundation of its relationship with
the Contractor. The Contractor cannot normally transfer the Contract to another party without
the prior written consent of the Authority. However it is quite possible that the ownership of
the Contractor could change during the Contract resulting in the Authority needing to
establish a relationship with new shareholders and potentially a new management team. The
Contract will contain provisions relating to this scenario.
The WIDP Contract (Clause 82) obliges the Contractor to notify the Authority as soon as
reasonably practicable and in any event within twenty Business Days of a Change in
Ownership. It also requires the Contractor to obtain written consent in advance from the
Authority (i) for transfers before the first anniversary of the Services Commencement Date
(unless as a result of the lenders enforcing security over the shares); and (ii) for transfers, at
any time, to certain specified categories of undesirable persons.
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The Contract Management Manual should highlight the Authority’s rights in relation to
changes in the shareholdings in, and control over the Contractor, and should set out the
management procedures for dealing with the transition from one owner of the Contractor to
the next.
6.3.10 Transfer of Contract by the Authority
It is unlikely but still possible that during the course of the Contract a need could arise for the
Authority to transfer or assign its interest in the Contract to another party. The most likely
cause would be a Local Government reorganisation that involved the dissolution of the
Authority and the transfer of its duties, assets etc to a new authority. Such an event would
result in the Contractor having to establish a new working relationship with an entirely new
body.
The concept of assignment is a major concern for Contractor and lenders which would have
undertaken their due diligence on the original procuring Authority. The Contract will therefore
place some very strong limitations on the ability of the Authority to assign, transfer or novate
its interest in the Contract.
The WIDP Contract (Clause 81) prevents any assignment by the Authority unless it relates
to the whole Contract and is to a public body having the appropriate legal powers i.e.:
•

a Minister of the Crown;

•

another Authority (including a Joint Waste Disposal Authority) of sufficient financial
standing; or

•

another public body guaranteed by the Authority or a Minister of the Crown.

As any form of other assignment would trigger Authority Default it is important that the
Contract Management Manual flags up the relevant contractual provisions. It should also
contain an outline plan for dealing with the management issues that would arise if an
assignment or transfer were to occur.
6.3.11 Changes to key Sub-Contractors
During the procurement process the Authority will have based its evaluation of the bids at
least in part on an assessment of the abilities of the Sub-Contractors to deliver the proposed
services. If the Contractor were free to change its Sub-Contractor at its sole discretion then
this could threaten the validity of the whole procurement process. However the Contractor
and its lenders will clearly need to be able to replace a Sub-Contractor if it is failing to
perform its obligations, or in the case of a non-permitted Change of Ownership, or a
bankruptcy. The Contract will therefore usually include provisions which strike a balance
between these two considerations.
The WIDP Contract (Clause 81.3) requires the Contractor to seek the Authority’s consent
before appointing a Sub-Contractor. The Authority has twenty Business Days in which to
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respond. The Authority cannot unreasonably withhold its consent but equally the WIDP
Contract (Clause 81.6) sets a list of grounds for the Authority to refuse consent.
Given the complexity of the issues and the legal drafting in relation to the appointment of a
new Sub-Contractor the Contract Manager should seek input from the legal department as
soon as a request for consent is received from the Contractor. This approach should be
clearly set out in the Contract Management Manual.
6.3.12 Contractor indemnities benefitting the Authority
The Contract Manager should be aware that there are likely be a number of indemnities in its
Contract, by which the Contractor agrees to indemnify the Authority on demand – in effect to
hold the Authority harmless against certain future costs. The main Contractor indemnities
that benefit the Authority in the WIDP Contract are described in high level terms below:
•

under Clause 19.5, where, following an inspection of the progress of the Works, the
Authority undertakes an increased level of monitoring under Clause 19.5.2, which
causes it to incur costs;

•

where the Authority identifies a need for an increased level of performance monitoring
by it under the terms of Clause 32 and incurs costs and expenses through such
activities;

•

where, under Clause 61, there has been death or personal injury, loss of or damage to
certain property, third party actions, claims and/or demands (including where these
relate to a breach of statutory duty), in all cases where it is appropriate to hold the
Contractor responsible under the terms of that clause and noting in particular the
provisions at Clause 61.3 which exclude the Contractor from responsibility under the
indemnity;

•

in the context of an infringement of third party Intellectual Property Rights under Clause
87.9 of the WIDP Contract;

•

where there has been a breach of the Data Protection obligations set out at Clause 89
of the WIDP Contract; and

•

where an indemnity applies in the context of the employment and pensions provisions
detailed in Schedule 20 (see Section 5.10.2 of this Guidance for examples of such
indemnities).

The Contract Management Manual should highlight the indemnities that operate for the
Authority’s benefit in its Contract. The Contract Manager should be aware of their scope and
should seek input from the Legal Department as soon as (s)he suspects the Authority may
have a right to claim under an indemnity.
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6.3.13 Conduct of claims
If a third party brings a claim against the Authority, and the Authority has the benefit of an
indemnity owed to it by the Contractor then the Contractor will have an interest in how the
Authority defends the claim. Equally the same will apply in reverse if the claim is against the
Contractor, when it has an indemnity from the Authority. Therefore it is in both parties
interest to have a clear procedure to adopt when such claims arise.
Under the WIDP Contract (Clause 63), certain provisions apply if a third party brings a claim
against one of the parties to the Contract, and that party (the Beneficiary) considers it has
the benefit of an indemnity owed to it by the other party (the Indemnifier).
First the Beneficiary is required to notify the Indemnifier within the stated timescales and to
provide further information as required. If it appears that all (rather than part only) of the
liability arising out of the claim may be covered by the terms of the indemnity, the Indemnifier
can, at its own cost, take over the conduct of that claim and dispute it in the name of the
Beneficiary. The Beneficiary must give reasonable cooperation, access and assistance for
these purposes.
There are a number of safeguards built into the Indemnifier’s conduct of the claim (Clause
63.1.3). These include:
•

keeping the Beneficiary fully informed with the progress of the claim; and

•

seeking the Beneficiary’s agreement to any decision to settle the claim.

There are certain circumstances in which the Beneficiary may take over the conduct of the
claim for itself. These are where:
•

the Indemnifier could not take over the conduct of the claim (for example because only
part of the liability is covered by the terms of the Indemnifier’s indemnity);

•

the Indemnifier fails to tell the Beneficiary it intends to manage the claim within the
stated timescale of twenty Business Days of the Beneficiary’s notice;

•

the Indemnifier tells the Beneficiary it does not wish to take over the conduct of the
claim; and

•

the indemnifier fails to comply with the safeguards referred to above within 20 Business
Days of notice from the Beneficiary.

Under the WIDP Contract (Clause 63.1.5), the Beneficiary can choose to take over the
conduct of any claim that the Indemnifier would otherwise be entitled to manage. If this right
is activated with the appropriate notice, the Beneficiary loses all rights to call on the
indemnities that would otherwise have applied.
Under Clause 63.1.6, there are special rules that prevent the Beneficiary from being paid
twice in respect of the same matter – through payments due under an indemnity and then
later through a separate means of recovery. If there have been such double payments, the
WIDP Contract sets out a process for repaying a sum of money to the Indemnifier.
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Given the extensive contractual requirements relating to claims the Contract Management
Manual should highlight the contractual provisions and set out the process for the Contract
Management Team to seek input from the Legal Department.

6.4 Non contractual aspects of Authority/Contractor relationships
6.4.1

General principles

The relationship the Authority has with the Contractor is intended to be long term. In financial
terms it may also be one of the biggest contractual relationships the Authority is involved in.
It is therefore important that sufficient effort is invested, by both parties, to building and
maintaining a constructive, business-like relationship. Ultimately successful projects are
ones with good public/private sector relationships. It should also always be remembered that
in a commercial relationship the commercial interests of the two parties can’t always be the
same but there is a common interest in resolving commercial disputes quickly and fairly.
It is essential that the Authority and the Contractor and, where relevant Waste Collection
Authorities work hard to sustain a strong relationship throughout the Contract term.
Personnel on both sides are likely to change many times during the Contract so Contract
Managers should not rely on the strength of individual relationships. A healthy working
relationship is characterised by trust, transparency, respect, openness, cooperation and
working together to solve problems and achieve mutual goals. Some Authorities have
developed project specific statements prior to Service Commencement which describes the
ethos and principles which both parties will adhere to in relation to contract management.
Key aspects of a good working relationship include:
•

understanding and respect for each party’s objectives and point of view; including the
Contractor’s need to make a profit and develop new business;

•

shared knowledge and objectives;

•

sound knowledge of the Contract and contractual documents;

•

good flow of information and open channels of communication;

•

a wish to work together to resolve issues with support from all levels within the
organisations;

•

good decision making processes;

•

trust between parties; and

•

desire for the project to succeed.

Concerns about the relationship should always be discussed openly to avoid problems
becoming more serious over time. A key relationship is between the public and private
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sector contract managers. If this relationship does not appear to be constructive, then both
parties should consider whether a change of personnel is necessary.
Setting out clear roles and responsibilities will ensure that individuals will have the
appropriate level of responsibility to carry out their roles effectively. The issue and escalation
paths should also be understood and used so that issues are resolved before resorting to
formal dispute resolution. The relationships between all parties should, at the very minimum,
allow for an understanding of the importance of project performance and not compromise the
contractual rights and responsibilities. However an excessively rigid approach can also be
counter-productive and it should be noted that Contractors can and do go beyond the
requirements of the Contract as an investment in the relationship (e.g. by sponsoring events,
sharing know how and providing benefits for the local communities etc.).
Good communication is essential for effective contract management. A review in 2006 of
operational projects11 found a positive correlation between regular communication and
satisfaction with the project. Degrees of formality in dealing with issues will vary depending
on the nature of the issue and its impact upon the project. Care should be taken to document
verbal communications when it is necessary to keep a record. If required the record should
be comprehensive and formally approved by both parties.
To facilitate communication it can be worth considering the following options for promoting a
close working relationship:
•

co-location of teams for example on the site of the major waste treatment facility (as is
the case in the Leicester City PFI Contract);

•

joint training events;

•

externally facilitated team building workshops;

•

joint innovation workshops;

•

use of IT (see Section 7.3); and

•

shared events (subject to the need to avoid, and to be seen to avoid, at all times, any
Prohibited Act (see Section 8.9.2)).

The Authority must, however, remain clear about the dividing line between a close working
relationship and one where the Authority’s Contract Management Team is providing
insufficient challenge to the Contractor. It is important, for example, that where the Payment
Mechanism provides for a deduction or a reduction in the Base Payment that the contractual
position is enforced as this gives a clear message about how poor performance will be dealt
with and it avoids setting a precedent that may be difficult to break later.
As it entails a close and long term working relationship, a waste PFI/PPP contract could be
construed as implying a particular legal relationship that was not the intention of the parties.
For the avoidance of doubt the WIDP Contract (Clause 94) states that it does not constitute:

11

Partnerships UK: Report on Operational PFI Projects 2006.
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a)

a partnership;

b)

a contract of employment; or

c)

an agreement for the Contractor to be an agent of the Authority.

6.4.2

Communication protocol between Authority and Contractor

In addition to the contractual provisions on communications there will be many other issues
relating to communications between the Authority and the Contractor which will need to be
addressed. To ensure that good communications are maintained on a day-to-day operating
basis, a number of contact points will be needed at different levels – normally on a peer to
peer basis. However, it is important that the various communications channels are properly
managed so that the responsibilities of parties are not confused and a clear decision-making
process is adhered to.
Therefore the Contract Management Manual should include a communications protocol to
facilitate the coordination of communications between the parties. The protocol should
include:
•

a list of all meeting types, specifying the attendees, the purpose of the meetings etc.;

•

contact details for key individuals;

•

procedures to be used during emergencies and contingency arrangements;

•

procedures for dealing with FoI Requests (see Section 7.10);

•

special procedures to be adopted when the Contractor is bidding for another contract
with the Authority;

•

procedures for approving public announcements related to the Service; and

•

rules regarding the use of e mail communication which take account of the fact that e
mails are not always subject to internal sign-off procedures before being sent and are
often not subject to the same filing regimes as more formal correspondence.

6.5 Managing disputes with the Contractor
6.5.1

Non-Contractual approaches

There are a number of operational situations which can potentially lead to disputes between
the Authority and the Contractor. These mainly relate to payment and processes. Whilst
disputes can be challenging for the Contract Manager to manage it is generally better to
acknowledge there is a problem that needs resolution than to avoid the subject in the hope it
will resolve itself.
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In practice most disputes are resolved through non-contractual discussions at the
appropriate level. The Contact Manager should, as part of their role, endeavour to ensure
that formal disputes do not arise, as they are time consuming for all parties and can divert
effort away from the running of the Contract and the delivery of the service. A quick and
cooperative problem solving approach can negate the need for a formal dispute resolution
procedure. However care must be taken to formalise and document solutions so that they
provide a long term fix to the issue.
If the Contract Manager becomes aware that an issue is not being resolved at a certain level
(s)he should seek to escalate the issue to a higher level where there may be more scope for
a mutually acceptable resolution.
Occasionally a dispute may arise which cannot be resolved between the parties at any level
of engagement. At this stage the best option is to utilise the process for dealing with disputes
outlined in the Contract. In the WIDP Contract this is known as the Dispute Resolution
Procedure (DRP).
6.5.2

The Dispute Resolution Procedure (DRP)

The WIDP Contract (Clause 60 and Schedule 22) sets out a DRP for use for all disputes
other than Employment & Pensions (Schedule 20). Examples of disputes which have been
resolved on waste projects through a DRP include questionable performance by the
Contractor, the appropriate level of performance deductions, the pricing of a Change under
the Change Protocol, and the valuation of Third Party Income.
The DRP in Schedule 22 requires the parties to consult in good faith to resolve the matter
without further use of the DRP. However if that does not resolve the issue either Party may
give notice to the other to refer the dispute to the Adjudicator. Regardless of the dispute and
the referral to DRP the parties are obliged to continue to comply with the Contract.
The parties must submit their arguments to the Adjudicator within five Business Days of the
appointment for the particular dispute and the Adjudicator’s decision will be made within 20
Business Days of appointment. It is a binding decision if not revised, cancelled or varied by
Arbitration. Each Party bears its own costs but the Adjudicator’s costs are split as decided by
the Adjudicator or equally between the Parties.
If either Party wishes to challenge the decision of the Adjudicator they can elect to go to
arbitration within twenty Business Days of receiving the Adjudicator’s decision. The Parties
then have to agree the appointment of a sole Arbitrator who must be a solicitor, barrister or
an experienced Arbitrator. The Arbitrator will give his decision with twenty Business Days of
concluding the hearing and in any case within three months of appointment. His decision is
final and binding. The costs of arbitration are awarded at the discretion of arbitrator.
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6.5.3

Appointing the Adjudicator for the DRP

The Adjudicator is drawn from a panel of 3 experts on a rotational basis. Different panels are
appointed for the Construction Period and the Operational Period. The experts on the panel
must be independent of the Authority, Contractor & Sub-Contractors but are jointly appointed
by the Authority and the Contractor. The construction panel is appointed within twenty
Business Days of the Contract being signed and experts to the Operational Panel are
appointed within 20 Business Days of Service Commencement.
6.5.4

Disputes not resolved by DRP

If a dispute between the parties cannot be resolved through DRP then either party may
consider taking action through the courts. Under the WIDP Contract (Clause 100) the parties
agree that they submit to the exclusive jurisdiction of the Courts of England and Wales and
that the Contract, and any non-contractual obligations arising, should be governed by the
laws of England and Wales.
Example
When Suffolk CC needed to agree the DRP Panel Members with their Contractor they
approached the Institution of Civil Engineers to obtain a long list of potential members.
Form this long list a listing of six was agreed with the Contractor. The professional
backgrounds of the six individuals all with substantial arbitration experience were:
•

Arbitrator and Adjudicator / Engineer;

•

Barrister and Arbitrator / Engineer;

•

Principal, Construction Company / Engineer;

•

Barrister, Arbitrator, Mediator and Adjudicator / Architect;

•

Barrister / Engineer; and

•

Barrister and Arbitrator / Engineer.

The panel of three will be drawn from this list as and when needed.
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6.6 Other stakeholders
6.6.1

Identifying other stakeholders

There are often well-organised and articulate interest groups opposing residual waste
treatment projects, even after the Contract has been signed. Such groups often attempt to
influence other stakeholders by circulating information about the project which is designed to
undermine support for or create new opposition to the project. To counter the impact of such
groups the Authority should ensure that comprehensive, impartial and clearly articulated
information about the project and the chosen technology is easily available to all the
stakeholders in the project. Well-planned and managed stakeholder communications are
critical to ensuring the planning process is successful, and good public relations are
maintained throughout the construction and operational period of the Contract.
The first step is for the procuring authority to identify the stakeholders in relation to its
project, and its engagement strategy will need to be tailored carefully to address the
concerns of these groups. Waste PFI/PPP projects are likely to have a large range of
stakeholders both inside and outside the Authority’s organisation. All projects should have
identified a range of stakeholders during the procurement period. A typical stakeholder list
comprising the key stakeholder groups is shown in the table below. The nature of
stakeholder consultation and diversity of stakeholders will vary from project to project.
Stakeholder Groups
Elected members
MPs
MEPs
Environmental Groups e.g. Friends of The Earth, Greenpeace
Residents/Resident Action Groups in the wards surrounding the site/facility (these may
include parish councils, residents’ associations, neighbourhood forums and Chambers of
Commerce as the case may be)
Local Businesses
Environment Agency
Authority Employees
Public Health Authority
Central Government Departments e.g. Defra, DECC and HM Treasury
Local Partnerships
Partner Waste Disposal Authorities
District or Borough Councils in their own right as democratically elected representative
bodies of the community and also in their role as Waste Collection Authorities,
Environmental Health Authorities and Planning Authorities
Media
Supply Chain e.g. sub-contractors
Natural England
Highways Agency
British Rail
English Heritage
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As indicated in the table, stakeholders will include users of the service – which may include
the WCAs delivering the Contract Waste to the residual waste contractor or members of the
public having their household waste collected in the context of an integrated service.
6.6.2

Communications with other stakeholders

The Authority should have a detailed Communications Strategy setting out how it will
manage communications regarding the Contract covering both internal and outward facing
communications. This should have been produced at the OBC stage and developed as the
procurement proceeded. Proactive, consistent and clear communication is the key to
successful stakeholder management.
The Communications Strategy should set out the Authority’s approach to dealing with the
media and for communicating the success of the project to the local community and include
consideration of any interplay with project specific consultations and any other consultations
relating to the development of the local Development Plan Documents. A key period for this
issue is likely to be just after the Preferred Bidder has been appointed, when a period of
public and stakeholder engagement will precede and follow submission of the full planning
application.
The Authority should not do all this work in isolation, as consultation with the Contractor is
vital. It is usually acknowledged that the Contractor leads direct liaison with the public since it
is better placed to be able to articulate the features and benefits of the facility. The Authority,
on the other hand, is best placed to manage the overall co-ordination of the Communications
Strategy and to lead communications with elected members, ensuring that messages remain
consistent.
Consultation and communication with stakeholders should continue throughout the project’s
life, and the Authority should not rely on user satisfaction surveys from the Contractor as the
only way of communicating with stakeholders.
A Communications Strategy should have been developed for the procurement period of the
project. As part of its mobilisation for the post procurement periods, the Authority should
revisit its Communications Strategy to reflect the new periods of the project and the revised
strategy should be clearly documented in the Contract Management Manual.
The Contract Management Manual should also include procedures for reviewing and
updating the Communications Strategy regularly during the post close period. As individuals
and posts are quite likely to change frequently within any stakeholder group, it is essential
that the Communications Strategy includes the opportunity to update and train stakeholders
to make sure that their expectations remain realistic and that they understand the project
objectives. The exercise of restating the clear project objectives and an unambiguous
description of success for the project which was carried out with the Contractor should be
repeated with stakeholders before the project becomes operational and at regular intervals
during the operational period.
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Ongoing review of Communications Strategy
Contract Managers should check regularly:
•

whether there are any changes in the role and contact details of stakeholders;

•

whether the needs of any stakeholders have changed;

•

who should be consulted about what;

•

if there is any need for training at various stages in the project for internal stakeholders;

•

whether the stakeholder representation governance structure continues to be
appropriate;

•

whether the information feedback arrangements continue to be relevant and whether
there should be modifications;

•

what discussions have been held with stakeholders to discuss and agree
arrangements; and

•

whether the Contract budget is sufficient to implement forthcoming phases of the
Communications Strategy, along with appropriate resource.

6.6.3

Managing Members of the Waste Disposal Authority

Key concerns for the members are likely to include:
a)

perceived health impacts;

b)

local traffic, odour, visual impact;

c)

environmental impact (pollution incidents);

d)

cost and value for money over the long term;

e)

issues that impact upon collection arrangements;

f)

delays in Service Commencement;

g)

interruptions in service;

h)

availability of reference plant to arrange site visit, to become more familiar with the
chosen technology;

i)

the performance of the Contractors’ technology in other projects;

j)

the reputation of the Contractor which may vary over the course of the Contract as a
result of major incidents elsewhere that tarnish the reputation of the Contractor, disputes
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between the Contractor and other Authorities, the financial distress of parent company,
a change in the parent company, etc.;
k)

headline performance issues, (e.g. meeting targets for throughput, diversion levels,
energy output, Third Party Income); and

l)

training.

6.6.4

Joint Contracts involving more than one WDA

Many waste PFI/PPP projects involve two or more Authorities that have combined to procure
a single treatment facility. In Yorkshire alone, there are two examples in 1) North Yorkshire
and City of York, and 2) Barnsley, Doncaster and Rotherham, where Authorities joined
together to procure a large treatment facility, underpinned by commitment to an InterAuthority Agreement.
Apart from reduced procurement and advisor costs, the common driver is the economies of
scale realised by combining waste streams to justify a larger plant and achieve lower gate
fees.
The procurement team for a joint project clearly needs to be neutral, and solely motivated by
the objectives of cost, time and quality milestones associated with the project, rather than
being influenced by the sometimes conflicting politics of their host Authorities. Equally after
close the Contract Management Team should be responsible for fairly representing the
interests of all the WDAs involved in the project without bias. It is necessary to appoint one
SRO from each Authority for these joint projects.
Underpinning these joint procurements are Inter-Authority Agreements. These bind the
WDAs together, and stipulate the commitment from the participating WDAs in the form of
governance protocols, minimum tonnages, delivery times, termination consequences for
unilateral withdrawal, Waste Collection Authority default and so on. They will also normally
provide a process for dealing with disputes between the Authorities.
A joint waste PFI/PPP contract can be managed in a number of ways and the exact
arrangements may well be reviewed and potentially amended at some point over the life of
the Contract. For example the Authorities may want to consider whether an integrated
approach to joint working, such as a Joint Committee or a Joint Waste Authority, might prove
beneficial in relation to managing the Contract. Local Partnerships can provide support for
Authorities considering such formal partnership arrangements and have worked with a
number of groups over the years to assist them in considering their options. Any WDAs
considering establishing a partnership or a Joint Waste Disposal Authority wishing to learn
from others experience before undertaking such an exercise should contact Local
Partnerships to discuss this.
6.6.5

Working with the Waste Collection Authorities

One effective method of monitoring the Contractor’s performance at Delivery Points is to
ensure that the WCAs are fully aware of the service that they or their collection contractors
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are entitled to receive and know what procedures to follow should the Contractor fail to
deliver the service requirements. Within a PFI contract it is important that the reporting
procedures are followed and therefore that all complaints raised by WCAs or their collection
contractors are routed through the correct channel.
The WCAs delivering Contract Waste to the Delivery Point will not be aware of the detailed
output specification contained within the Contract. They may also be unfamiliar with the
process and the standard of service they are entitled to receive when delivering to a waste
treatment facility rather than a landfill site.
The Authority’s Contract Management Team should look to support the WCAs users by
providing them guidance regarding the standards and the quality of the service they can
expect to receive (e.g. in relation to turnaround times, priority over non-Contract Waste,
facilities for drivers, waste delivery notes, vehicle damage etc). WCAs should also be fully
aware of the WDAs contractual obligations in relation to delivery of Contract Waste and the
procedure to follow if waste outside the definition of Contract Waste is inadvertently
delivered to the Contractor. An example of such a procedure is the use of automated
number plate recognition systems, which can ensure Contract Waste gets priority, and cut
down on delays. To ensure reporting is accurate, WCAs will need to supply lists of
authorised vehicles.
WCAs and their collection contractors also need to be made aware of contingency
arrangements and procedures.
There should also be a clear process by which WCAs can report:
•

service deficiencies;

•

incidents of WCA vehicles damaging Contra; or

•

incidents where the Contractor damages WCA vehicles,

•

to the Waste Disposal Authority as well as to the Contractor.

The Authority’s Contract Management Team should provide periodic briefing for the WCA
users so that the WCAs are always able to recognise where the service standard has been
met and when it has fallen short of the contracted requirements. The Authority’s Contract
Manager will need to make sure that the WCA has appropriate arrangements for briefing the
drivers of the Refuse Collection Vehicles delivering the Contract Waste. These will vary
depending on whether the WCA performs collection services in house or has contracted out
the service.
WCAs should also be clear on how they can escalate their concerns if the problem is not
dealt with satisfactorily by the WDA’s Contract Management Team. It is important that WCAs
have confidence that their experiences and concerns are brought to the attention of the
Contract Management Team. Regular meetings should be held between WCA
representatives and the Contractor’s and the Authority’s Contract Management Teams.
Although the Contract is between the Authority and the Contractor, WCAs should not be left
unsupported by the Authority and it is good practice to establish processes which ensure
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that the Authority’s Contract Management Team is aware of the views of WCAs in relation to
their experience of the Contractor’s performance.
6.6.6

Working with the Non-Governmental-Organisations

Although modern Energy from Waste plants produce much lower levels of emissions into the
air than their predecessors, and are subject to stricter regulations than any other forms of
energy generation, it is prudent for Authorities to be prepared to deal with public concern in
relation to emissions to atmosphere. Such concerns are often articulated by nongovernmental organisations with a particular focus on the environment. These NGOs often
form an alliance with local residents (See Section 6.6.7) although their agenda may not be
identical.
When engaging with NGOs it is important that the Authority sticks closely to the scientific
evidence in relation to emissions (See Appendix H) and adopts an open attitude in relation
to sharing information. Consistency of message is also important and a detailed
Communications Strategy is essential to ensure that the local media is in a position to
provide balanced coverage of the issues.
6.6.7

Working with local residents

The interest of local residents in the project is likely to vary over time. There is likely to a high
degree of interest in the construction process and local residents may be prominent in any
groups formed to object to the planning application.
If there is a visitor centre at the facility, this can be used to build strong links with the
community over time. Anecdotal evidence has shown that once children are shown the
linkages between waste and the recycling/recovery of useful resources, they provide a
useful bridge to forging stronger relations with older members of the public. The Contract
Management Manual should therefore stress the importance of the Contract Management
Team monitoring the Contractor’s compliance with its obligations relating to the visitor
centre.
6.6.8

Managing the public users of the Service

Many of the earlier waste PFI/PPP contracts included the whole range of facilities needed to
manage the Authority’s waste. Facilities such as Household Waste Recycling Centres
(HWRCs) were included meaning that there is a direct physical interface between the
Authority’s Contractor and members of the public. Some contracts even integrated the
collection service as well thereby greatly expanding the scope of the Contractor/public
interface.
If the Contractor operates a Helpdesk for the public to call when the waste has not been
collected the Authority should have a system to log the calls. It is suggested that the public
initially phone a helpline manned by the Authority, whose operator logs the details of the call,
before sharing with the Contractor, ideally in a simultaneous fashion. It is important for the
Authority to obtain a true, real-time record of how the service is being managed.
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Periodic customer satisfaction surveys could complement the above, and be carried out in
the locality.
6.6.9

Local Authority Waste Disposal Companies

If the Authority still owns or has an interest in a Local Authority Waste Disposal Company
(LAWDC) in the post close period there is likely to be some form of interface between the
LAWDC and the Contractor. The details will be project specific and hence there is no scope
for providing generic guidance on this point. However, where relevant, it is clearly important
to make sure any relevant issues are addressed in the Contract Management Manual.
6.6.10 Managing the relationship with Defra
PFI/PPP projects may be eligible for WIDP support in the form of a Transactor. WIDP has
developed a standard Memorandum of Understanding (MoU) intended to regulate the
relationship between the Authority and WIDP. The Transactor support from WIDP is
provided to facilitate the exchange of data and information from the Authority and vice versa.
As this support is largely free at the point of use by the Authority, the Contract Manager
should periodically review whether all aspects of WIDP support have been fully utilised.
Managing the Relationship with Defra/WIDP
The Contract Manager should consider the following questions on a regular basis:
•

Has the MoU between WIDP and the Authority been agreed?

•

Has a Transactor been assigned from WIDP to the project?

•

Is the procedure for monthly reporting established and agreed?

•

Has the potential for a WIDP Contract Management Review been considered?

•

Has the need for WIDP Contract Management Training been reviewed?

•

Has the need for attendance at WIDP Network Groups been reviewed?

The Contract Management Manual should incorporate the process for considering these
issues on a regular basis. It should also address the issues relating to reporting to WIDP
(See Section 7.2.5).
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PFI Projects
Some projects in the WIDP programme have been allocated WI Credits from Defra. In
such cases the relationship with Defra has additional aspects relating to ongoing
eligibility for Waste Infrastructure Grant payments. The Contract Manager should talk to
the project Transactor if (s)he has any questions regarding the terms and conditions
relating to the WI Credits.
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7 KNOWLEDGE
MANAGEMENT

TRANSFER

AND

7.1 General principles
7.1.1

How Knowledge Management protects the Authority

The success of the post close period will depend to a large extent on the Authority’s ability to
act as an intelligent customer with a thorough knowledge of the Contract, good commercial
understanding, effective systems and a real insight in relation to contract management. This
will only be possible where good knowledge management practices lead to high levels of
team effectiveness and capability. The primary benefit will also bring ongoing savings from
the contract with secondary benefits being a reduction in the Authority’s dependence on
advisers’ knowledge and thereby reducing external advisory costs.
The Contract Management Team will also be better placed to defend the commercial
positions in the Contract and negotiate effectively when necessary if they use knowledge
management techniques to retain a good understanding of market tactics and are able to
support their positions with hard evidence and benchmarks. This is vital when combating
price creep, negotiating any saving/changes and to avoid double counting of costs in
exercises such as market testing.
Dealing with FoI/EIR requests can be a major workstream on some projects at certain times
when the project is in the public eye. If project information is effectively recorded and easily
retrieved and then maintained to support the typical requests anticipated in the future there
can be a real time/resource saving in the long term. Establishing and then consistently
applying a position on what counts as commercially sensitive information is also an
opportunity to save time and resource. Once this is done sharing the position taken with
others in the Authority is a good policy.
Good record keeping also enhances the Authority’s ability to prove its position and defend
any proceedings should they be necessary.
7.1.2

Knowledge hierarchy

As noted above the success of the post close period will depend to a large extent on the
Authority’s ability to act as an intelligent customer. The intelligence will come from a deep
knowledge of many issues including, but not limited to, the terms of the Contract. This depth
of knowledge is, in turn, derived from having meaningful information about all matters
relating to the project. To be really meaningful information must be based on accurate and
up to date data i.e. facts and observations. This hierarchy, sometimes known as the
knowledge hierarchy, is a useful conceptual framework for Authorities to consider when
planning their knowledge management systems:
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Intelligence
Knowledge
Informa2on
Data
Local Partnerships’’ experience suggests that there is typically plenty of data available to the
Authority managing waste PFI/PPP contracts but this is not always converted into useful
management information. This implies Authorities would benefit from a greater focus on the
analysis and presentation of data. Intellectual capital has become an indispensable asset of
any organisation and needs to be managed as carefully as other types of asset.
7.1.3

Types of Knowledge

The Authority’s approach to a knowledge management system should recognise that there
are two main types of knowledge, both of which need to be deployed within the contract
management function for maximum effectiveness.
The first type is explicit knowledge. This is knowledge that can be expressed in words and
numbers, is easily communicated and shared in the form of hard data, specific formulae,
codified procedures or universal principles. The Contract Management Team will need to
have extensive knowledge of the Contract and the Contractor. However using this
knowledge in isolation of the other type of knowledge, i.e. tacit knowledge, will be suboptimal for the Authority.
Tacit knowledge is not readily visible and expressible. It is personal, context specific and
hard to formalise and communicate. It can typically include subjective insights, intuitions and
hunches. The experienced officers in the Authority are likely to have tacit knowledge that can
usefully be applied to the contract management function. However sometimes it is not
possible for them to transfer such knowledge to the Contract Management Team to use in
the contract management function. A way this tacit knowledge may be applied is through the
involvement of experienced officers in the governance arrangements providing oversight
over the project. If this appropriate experience is available within the Contract Management
Team it can make real difference. They may be able to spot spurious waste movements
amongst the noise of several thousand WCA movements per month, and possess the ability
to think as a commercial operator would in order to be able to understand why they are
behaving in a particular way. These are skills ideally that a good Contract Management
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Team should possess, and this is an important point to consider when considering the makeup of the Contract Management Board (See Section 2.1.8).
7.1.4

Knowledge retention

Effective knowledge management incorporates the requirement for knowledge retention.
This is particularly important in PFI/PPP contracts given that the term of such contracts
typically exceed 25 years. Informal arrangements reliant on particular individuals’ recall of
events will be totally ineffective given the timescales involved and would make it very difficult
for the Authority to act consistently as an intelligent customer over time. The Contractor will
have similar challenges. SPVs are typically small organisations run on minimal staff with all
communication routed through their Contract Manager as a means of cost reduction. This
creates a bottle neck and overdependence on a few individuals. The Contractor’s Service
Delivery Plans detail how knowledge retention and continuity will be achieved which as a
minimum should reduce engagement on spurious issues.
Serious thought therefore needs to be applied by the Contract Manager to the challenge of
retaining knowledge including underlying information and data and ensuring that it is
maintained in a user friendly format that allows easy access and retrieval throughout the
term of the Contract.
Authorities will have existing policies and strategies on knowledge retention, information
storage and retrieval and will have nominated a corporate lead officer and business unit. It
would be advisable for the Contract Manager to liaise with the lead knowledge management
officer so that existing corporate systems can be adapted to fit in terms of contract
management and corporate reporting requirements.
The Contract Management Manual should set out a comprehensive knowledge
management strategy addressing issues such as:
•

what data relating to the project is collected;

•

how data is managed to ensure that it provides useful information;

•

how information is stored to allow for easy retrieval;

•

how long should information be stored to protect the Authority’s legal and other
interests;

•

how information is maintained and updated; the method of delivery of reports, their
format and their frequency;

•

the document management system which should be put in place for the life of the
Contract;

•

who is to review and analyse the information;

•

how the information can be used to make comparisons over time;
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•

methods of ensuring that the quality of reporting is maintained;

•

how the relevance of the information will be assessed (irrelevant information is a waste
of resource from both the Contractor’s and the Authority’s point of view); and

•

how the reporting framework will have sufficient flexibility to cope with new information
requirements.

The issue of knowledge retention is particularly important at key stages – for example when
the procurement team disbands or when a member of the Contract Management Team
leaves the team. Contractors have commented that they frequently experience major
discontinuities in the Authority’s approach to contract management when key personnel
leave the Authority’s team. This suggests there is over-reliance on such key individuals and
their departure materially impairs the Authority’s knowledge of the Contract and/or its
contract management approach. Other changes in personnel which should prompt the
Contract Manager to consider knowledge retention issues would include:
•

changes in the Contractor’s Team;

•

changes in the Administration or organisation of the Authority;

•

changes in senior officers following reorganisation or change;

•

the arrival or departure of other key stakeholders; and

•

changes in the staff assigned to the project by the advisers.

There are also phases in the project when there is a clear premium on investing time in
knowledge management. The principal examples are:
•
the six month period prior to financial close (See Section 7.1.5);
•

the period between Preferred Bidder selection and the bidder’s submission of the
planning application;

•

the six month period prior to Service Commencement as the facility undergoes
commissioning tests; and

•

the three year prior to expiry as the Authority decides its forward plans for the facility
and services.

If a key issue arises at any time in relation to a process that will be repeated many times
there will be a large payback from the investment of time in knowledge management. For
example, retaining knowledge in relation to all the processes associated with the monthly
cycle considered in Section 4 of this guidance is particularly important because the process
is repeated every month.
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7.1.5

Knowledge retention at Financial Close

There are mixed opinions about how useful it is for the Authority to retain the knowledge and
thinking that influenced the project team during the procurement period and especially in the
commercial negotiations. Some argue that it is critical to maintain consistency of approach in
the post close period whilst others consider that the thinking in the procurement period is
irrelevant and the only thing that matters is the final wording in the Contract. When forming
an overarching philosophy here it is important to remember the investment in time and
expertise required to develop the staff and take the project to Financial Close, the
background positions, and an understanding of the risk allocation. If this knowledge is lost to
the Contract Management Team this is likely to result in increased reliance on external
advisors and hence increased costs.
In any event, under the WIDP Contract (Clause 95) it is clear that, except where expressly
stated in the Contract, the Contract is the entire agreement between the parties and that it
supersedes all prior representations and communications concerning the project. The parties
also acknowledge that they relied on no information or warranties, other than those referred
to in the Contract when they entered into the Contract53.
It is recommended that a thorough review of the documents produced during the
procurement period is carried out shortly after financial close, to ensure that all documents
that need to be retained are stored properly (i.e. within a structured, managed filing system).
Documents that do not need to be retained should be disposed of safely, taking into account
any confidentiality issues.
If the mandate of the Authority’s advisers during the procurement expires at financial close,
or a set period after close, the Contract Manager needs to take steps to ensure that the
expiry does not impact negatively on the Authority’s access to knowledge of the Contract.
The adviser should be asked to undertake a comprehensive check of its own records and to
devise and implement a comprehensive disengagement process that ensures the Authority
is in a position to maintain continuity of approach after the engagement ends. Debriefing
materials received from the advisers for inclusion in the Contract Management Manual
should condense complex issues into their essence, written in plain English, using diagrams,
flow charts and images where possible. This should be undertaken as soon as possible after
financial close by those involved in the procurement.
This applies even if the Authority is procuring a follow on call-off Contract for ad hoc advice
as the Authority will benefit from sharper pricing if other advisers feel able to compete with
the mandate against the previous adviser.

53

This does not apply to any statement made fraudulently or to any provisions that were induced by
fraud, for which the remedies available are those available under the laws of England and Wales.
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7.2 Elements of Knowledge Management
7.2.1

Introduction

A knowledge management system can be broken down into a number of elements. A typical
breakdown is illustrated in the figure below.

Each of these steps is analysed in detail below drawing out the practical implications for the
Contract Manager. There will be additional issues to consider when the Project involves
more than one Authority.
7.2.2

Creating and discovering

Even though the Contract provides a reference point for many issues relating to contract
management it will not provide an answers to every question. Issues will arise which require
the Contract Management Team to create a solution, in collaboration with the Contractor,
where appropriate. Some of these solutions may work first time but others may not requiring
reconsideration of the issue. Solutions developed with the benefit of relevant experts (e.g.
support from the Finance and/or Legal Departments are likely to have a greater probability of
working first time.
The Contract Manager should be aware that this process of discovery (i.e. finding out what
works and what doesn’t) will go on throughout the term of the Contract. If managed well it
can provide the foundation of the knowledge management system. However for its value to
be fully realised it is important that arrangements are in place for sharing and learning from
the experience.
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7.2.3

Sharing and learning

The Contract Manager should recognise that knowledge can be built much more quickly and
efficiently if arrangements are in place to share the benefit of lessons learned both within the
team and from outside the team and from source outside the team.
In relating to internal sharing of lessons learned it is necessary to consider the time
dimension as well i.e. how can the Contract Manager in year 20 of the Contract draw on
lesson learned by the Contract Manager in Year 1? It has been said that “Those who cannot
remember the past are condemned to repeat it54” and there is no doubt this statement
applies to contract management. A robust system for recording and utilising lessons learned
is an essential aspect of a comprehensive knowledge management system.
A key aspect of knowledge sharing in the Transition period is the need to share knowledge
gained by the team responsible for negotiating the Contract in the final stages of the
procurement with the team assembled to manage the Contract. As the procurement team
typically disperses fairly soon after financial close it is important that the Contract Manager
ensures that this knowledge sharing exercise is completed as soon as possible after close.

Example
The Contract Management Team for the Cambridgeshire PFI project is able to refer to a
list of schedules to the Contract which briefly summarises the purposes of each schedule
and highlights key points to note in relation to the Schedule. This helps the Contract
Management Team locate the relevant provisions in the Contract and understand their
purpose.
This list was produced immediately following agreement of the terms of the Contract
which allowed input from the individuals involved in the procurement period.

The Contract Manager should also ensure a Log is maintained of all lessons learned by the
Contract Management Team from day one of the Contract. After any significant task is
undertaken for the first time there should be planned “after action” review to ensure some
time is spent evaluating the outcome and reviewing the scope for learning from the
experience.
External communities available to the Contract Management Team to use for sharing and
learning about best practice in contract management include:
•

other contract management teams within the Authority;

•

other departments in the Authority – particularly Legal and Finance;

•

WIDP Network Groups (See Section 1.4.4);

54

George Santayana, philosopher 1863-1952
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•

HMT Operational Taskforce (See Section 1.5.3); and

•

online communities.

7.2.4

Organising and managing

Once developed intellectual capital knowledge still has to be managed to ensure it is
accessible and remains so over time. Information technology is a key issue at this stage with
tools such as Intranets and GroupWare available as support systems.
The systems deployed for the Contract Management Team will need to be consistent with
the Authority’s wider knowledge management practices. Therefore it is not possible to offer
detailed systems advice in this guidance. However the box below lists some key questions
that should be considered by all Contract Managers:

Organising and managing knowledge
Contract Managers should ask themselves:
•

Is there a formal method for documentation control in use?

•

Are documents uniquely identified?

•

Are all old versions of documents preserved?

•

Has a filing and naming convention been created?

•

Is it easy to retrieve old documents?

•

Is there a recognisable filing system?

•

Does the filing system deal adequately with all communications including less formal
methods such as mails?

•

Is its structure documented in the Contract Management Manual?

•

Does the filing system provide an audit trail?

•

Is filing responsibility clearly defined?

•

Has space been identified for filing hard copy?

Well organised document storage and other knowledge management techniques are
necessary but not in themselves sufficient to ensure good knowledge management. It is also
critical that the right information is available to the right people at the right time. This requires
a reporting system designed specifically for the contract management function.
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7.2.5

Reporting

The Authority’s Contract Management Team can only manage the Contract effectively if it
has relevant, accurate and up to date information about all aspects of the Contract including
in relation to the Contractor’s performance. Therefore a comprehensive reporting system
should be devised early on in the Transition Period by the Contract Management Team. The
Contract Manager should ensure the team is mindful of the entire range of data
requirements they will need to satisfy the need to report to:
•

the Contractor, under any relevant contractual provisions;

•

the Authority’s members;

•

the Contract Management Board;

•

other senior management bodies in the Authority;

•

the partner WDAs if it is a joint project;

•

the Waste Collection Authorities;

•

Defra via WasteDataFlow;

•

WIDP (which has designed its reporting system to incorporate the requirements of HM
Treasury); and

•

the requirements of the external auditor to the Authority.

An important obligation in the Contract is the duty on the Contractor to provide regular
performance reports to the Authority. Typically the Contract will define, in some detail, the
key information that the Contractor is obliged to report.
These reports for the Authority will normally include:
•

waste flow information;

•

achievement of milestones against timetables;

•

action taken to address problem areas; and

•

performance indicators in relation to collection (if in scope).

The Contract Management Manual should set out how the Contract Management Team will
review and interpret the performance reports supplied by the Contractor. The Contract
Manager will need to ensure that there is no mismatch between the information that is
required for its internal and external reporting requirements and the Contractor’s monitoring
information.
The Contractor’s performance should be reported to the Contract Management Board every
time it meets through the completion of a standardised report template. As waste contracts
normally set annual performance targets in relation to the treatment of the waste there
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should also be an annual report to the Contract Management Board setting out the
performance relative to the contractual target and the reasons for any variances from the
target performance. For complete transparency these report should be shared with the
Contractor and, if necessary, discussed at the Liaison Committee. If required the
Contractor’s plans for rectifying any under-performance situation should also be discussed at
the Liaison Committee meeting.
The Contract Manager should also be aware that poor performance by the Contractor
resulting in a loss of revenue for the Contractor will have an impact on the Contractor’s
financial position. This, in isolation, is unlikely to threaten the Contractor’s financial
robustness as the loss of revenue will usually be passed down to the Operating SubContractor. However if combined with other financial downsides e.g. lower Third Party
Income and restrictions on the Contractor’s ability to pass down such losses there may be a
threat to the Contractor’s financial stability. The Contract Manager should be mindful of this
possibility and ensure that there are processes in place designed to detect this scenario at
the earliest possible opportunity. One simple process is to ensure that the Contractor’s
financial accounts are reviewed by the Authority’s Finance Department to assess the
company’s financial status. Under the WIDP Contract (Clause 54.8.2), the Contractor is
obliged to send a copy of its newly published annual report and accounts to the Authority
within twenty business days of their publication.
The PFI/PPP Contract is likely to be one of the Authority’s largest contractual commitments.
The Authority may be required to disclose details relating to the Contract and/or the
performance of the services in public documents or in specific reports to other public bodies.
Given the increasing emphasis on transparency in government, it is likely these
requirements will increase over time. The Contract Management Manual should incorporate
a log of all such requirements and a process for updating the log when new requirements
emerge.
PFI Projects
Projects with WI Credits are required to report a range of information to Defra throughout
the life of the project. This reporting requirement should be incorporated into the
Authority’s knowledge management systems.

7.2.6

BS 9001: Quality Management Systems

When high quality information is being reported to relevant parties on a timely basis the
knowledge management system will be fit for integration within a wider quality management
system. Quality management should be addressed in the Transition Period (See Section
2.1.11) but clearly has ongoing relevance throughout the life of the Contract.
The principles of ISO 9001 are set out below, with some examples as to how effective
contract management aligns well with this approach to quality management:
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•

a customer focused organisation – contract management should ensure that services
are provided in accordance with the wishes of the customer as set out in the Contract;

•

leadership – formalised governance processes should ensure that decisions are tracked
and that accountabilities are clear;

•

the involvement of people – typically the stakeholder engagement and communications
plan;

•

ensuring a process approach – the Contract Management Manual should set out the
processes and procedures to be used and will ensure a consistent approach is taken;

•

a systematic approach to management – this should be described in detail in the
Contract Management Manual and support the governance aims of clear roles and
responsibilities;

•

a factual approach to decision making – work with the Contractor to agree reporting
formats that provide the evidence to support any deductions and the evidence that value
for money is being delivered;

•

mutually beneficial supplier relations – agreeing a schedule of meetings with your
Contractor to address any day to day issues; and

•

continuous improvement – you will work with your Contractor throughout the life of the
Contract to identify means of improving the way the service is delivered and sharing the
benefits so achieved.

7.2.7

Internal audit

The knowledge management system in use for the contract management function should be
reviewed by the Authority’s internal auditors from time to time. This will help ensure there is
maintenance of quality management and the Contract Management Team is able to learn
from best practice and early issue identification.
7.2.8

Pier reviews

Pier reviews are a useful way of testing the robustness of the Contract Management
arrangements at key points or changes in the Contract, e.g. phases, changes in personnel
etc. WIDP offer a Contract Management Review which review existing Authority
arrangements and brings experience from other project. The Contract Management Review
is undertaken by experienced personnel from within the WIDP programme (see Section
1.4.3 for further details).
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7.3 Information Technology
7.3.1

The IT strategy

The Contract Manager will need to ensure the Contract Management Team has suitable IT
systems for managing the Contract. IT will play an important role in relation to the Authority’s
knowledge management and it is important that there is a clear and considered strategy in
place in relation to IT which should be documented in the Contract Management Manual.
The strategy should recognise that IT systems are developing rapidly and the specific
technology used at the beginning of the Contract will probably need to be replaced several
times over the life of the Contract. The strategy should therefore include processes for
managing the impact of systems or technology upgrades, changes in software and new
hardware requirements.
7.3.2

IT and the Contractor

The Contractor will also be using IT to manage delivery of the services and collaboration
between the Authority and the Contractor will be required to develop an effective interface
between the two IT systems. The Authority will need to agree with the Contractor who should
have access to what information. For example, it is likely that the Contractor may want
information on commercial issues such as detailed breakdowns of the unitary payment or
compensation on termination arrangements to be made available only to the Authority’s
Contract Management Team. However, all information regarding operational performance
would be made available to on-site Contract monitoring teams.
It is also sensible to use technology to hold shared management information. For example,
the Contract records of agreements and information on Changes might be held on a secure
shared website to avoid ambiguity as to their content and status at any point of time.
It is essential that there is a system for both parties to sign off these documents as being the
accurate record of what has been agreed.
7.3.3

IT and the Contract

Given the duration of most PFI contracts, change in technology is inevitable. At present
contracts are normally produced in MS Word and stored in the same format. Consideration
should be given as whether that is the best way to store the document as software is
constantly developing and there are already software packages available that can convert a
complex document with many definitions and cross references, such as a PFI/PPP contract
into something which is more user friendly.
Information relating to PFI/PPP contracts needs to be stored carefully, and retrievable for
many years. If records are stored on a medium that becomes obsolete in that period the
Contract Manager will need to ensure those records are transferred to another medium.
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7.4 Transferring knowledge between individuals
7.4.1

General principles

As set out above the development of strong knowledge management systems is core aspect
of effective contract management. A key basic principle the Contract Manager should keep
in mind is that the knowledge within the team is not over concentrated in one key individual.
Explicit knowledge can be shared though documentation but by definition tacit knowledge
can never be fully replicated in a document so over concentration of this knowledge in one
individual makes the Authority vulnerable. The Contract Manager should therefore make
sure that tacit knowledge is widely shared within the team so that the loss of one individual is
not a major issue. In addition, the techniques set out below can help in managing this risk.
7.4.2

Sign posting and mapping

The outgoing member of staff will be aware of places both within and outside the Authority to
look for information or ask for assistance. The location of the relevant records/data, the
sources of specialist information and centres of expertise and knowledge should all be made
available to the incoming member so staff. This issue should be addressed as part of a
comprehensive induction process for the incoming member of staff.
Whilst it is important that all members of the Contract Management Team are aware of the
need to go back to the wording of the Contract itself to fully understand the legal relationship
there can be benefit to be gained from having a document that helps people navigate to the
relevant part of the Contract.
Example
The Contract Management Team for the North Yorkshire and City of York PFI project are
developing a Register of Benefits and Obligations (ROBO). The intention is to create a
comprehensive but accessible summary of the Authorities’ and Contractor’s contractual
rights and obligations to use as a management tool throughout the life of the Contract.
The ROBO is formatted as a spreadsheet which allows interrogation of the Contract by
project phase, subject area and obligation.
This work was initiated immediately following agreement of the terms of the Contract
which allowed input from the individuals involved in the final stages of the negotiation of
the Contract.

7.4.3

Training and learning

The management of a PFI/PPP contract is a multi-disciplinary activity due to the breadth and
complexity of the issues coved by the Contract and the wide range of operational issue that
could arise during the term of the Contract. No one individual will have deep expertise in all
the areas the Contract Management Team will need to cover and is not realistic to attempt to
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train every team member in every aspect of every issue that could arise in the context of
contract management . However it is worthwhile for the Contract Manager to review
continually the skills and experience in the team and to consider whether any knowledge
gaps could be eliminated through a specialist training course. This is particularly true when
there is a change in the membership team.
WIDP offer training courses for Authority teams which focus on the practicalities of managing
waste PFI/PP contracts (See Section 1.4.3) and are available to Authorities without charge.
7.4.4

Shadowing and mentoring

Knowledge sharing can also be promoted through giving individuals the opportunity to watch
and question others in related jobs. This could either be within the Contract Management
Team or through a secondment into an Authority with more experience of management of a
waste PFI/PPP contract. A policy of rotating people between roles within the team will
broaden individuals experience and improve their ability to make balanced judgements.
Example
Greater Manchester Waste Delivery Authority has sought to address this through written
procedures for our Contract Services team covering all aspects of performance reporting,
invoice verification, Waste Data Flow, tonnage verification etc. These are kept on a web
based provider for all to access and regularly reviewed and updated to reflect any
changing practices. They also regularly rotate the team on key areas such as invoice
verification and management of the performance issues database so that we have
flexibility within the team to cover these critical areas for short term absence, leave or as a
contingency should a member of staff leave.
7.4.5

Overlap and handover

When staff leave, the loss to the team’s capability can be minimised by use of a standard
protocol which caters for a sufficient overlap between the outgoing and the incoming staff
and provides an opportunity to walk through any abnormal issues being dealt with by the
leaver. For the new joiner it may also be helpful to arrange an opportunity to observe
relevant meetings including the Contract Management Board and the Liaison Committee.
The handover protocol should be fully documented and incorporated into the Contract
Management Manual and implemented whenever a member of staff is leaving, and when a
new member of staff is inducted.
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7.5 External Audit requirements
7.5.1

General principles

PFI and PPP contracts have traditionally attracted a high level of scrutiny and review. It is
important that the Authority is aware of the level of monitoring and validation it will need to
undertake to satisfy its auditors that it is managing the Contract effectively.
The Authority’s auditor may want to examine the performance of the Contract quite closely
and therefore the Contract will normally include provisions that allow the Authority’s auditor
access to any information it may require to carry out an audit of the Authority’s accounts or a
value for money audit.
7.5.2

The contractual position

The WIDP Contract (Clause 84.5) makes it clear the District Auditor and the Audit
Commission55 can examine documents held by the Contractors and/or Sub-Contractors and,
if necessary, require oral or written explanations. It also includes (Clause 84.9) an
acknowledgement from both parties that the Audit Commission has the right to publish
details of the Contract including Commercially Sensitive Information in its relevant reports to
Parliament.
The Audit Commission is set to close on 31st March 2015. In practice, the Audit Commission
has already ceased many of its activities, for example inspections under the now abolished
Comprehensive Area Assessment. The Authority’s Contract Manager should seek
appropriate legal advice on developments in the local audit framework and the need for any
consequential changes to the terms of the Contract.
7.5.3

Management implications

The Contract Management Team should assist the auditor in making contact with the
Contractor and providing any information held by the Authority that the auditor wishes to
review. Any processes relating to the production and audit of the Authority’s annual accounts
that impact on the contract management function should be documented and included in the
Contract Management Manual.

7.6 Document management
7.6.1

Document retention

The approach adopted in relation to document retention should reflect legal requirements
and the Authority’s own internal policies. However the length of the Contract is also a key
factor which may mean that the minimum period for retention required by law or as a result
of internal policy is not an appropriate approach in the context of a long term PFI/PPP
contract. Local Partnerships recommend that all documents that are considered worthy of
55

The Audit Commission’s internet address is http://www.audit-commission.gov.uk
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retention should then be retained for the length of the Contract. To minimise the cost of
retention the Contract Manager should ensure that all relevant documents are converted into
electronic format.
All documents generated in the procurement period should be reviewed as soon as possible
after financial close and decisions taken as to which should be retained and which can safely
be disposed of. Where electronic copies have been provided on a disk or a memory stick
these should be transferred to a more secure server for long term storage.
7.6.2

The Contract

The hard copies of all parts of the Contract should be stored in an easily accessible and
secure location which is also accessible to the contact management team. Consideration
should be given as to whether they could be maintained on a shared basis with the
Contractor. Local Partnerships recommend a collaborative approach with the Contractor to
avoid the very real risk that, at some point, the two parties cannot agree which is the current
version of the Contract. In any event a protocol will be needed to ensure that any agreement
to change any term of the Contract is properly documented and there is a system in place to
alert readers of the original version of the Contract that there has been a change.
The Contract Manager should be aware that there is software available in the market which
can be used to make documents more user friendly as a contract management tool. This
can be particularly useful in managing and recording updates to the Contract whilst retaining
the original wording for reference.
In the WIDP Contract (Clause 84.6) there are provisions that prevent the Contractor making
use of the Contract, other than for the purposes of the Contract, without the prior written
consent of the Authority. There is also a provision (Clause 97) that makes it clear that the
Contract may be executed in a number of parts all of which taken together constitute the
same instrument. The Contract Manager must be mindful of the possibility that there may be
multiple parts to the Contract and filing arrangements should be designed to ensure that a
copy of the complete agreement is retained by the Contract Management Team at all times.
7.6.3

Amendment of contractual documents

In the PFI sector the terms of the Contractor’s Sub-Contracts and its agreements with the
lenders have a direct bearing on the compensation the Authority would be liable to pay on
certain early termination. It is therefore standard practice, on financial close, for the
Contractor to provide copies of its Sub-Contracts, Third Party Waste Contracts, off take
agreements (Ancillary Documents) and the Financing Agreements with its lenders to the
Authority.
Under the WIDP Contract (Clause 7 and Schedule 5) these documents are formally
incorporated into the Contract. The Contractor is obliged to provide a conformed copy to the
Authority within 10 Business Days if any of these documents are amended or if the
Contractor enters into a new agreement. The Contractor is obliged to perform its obligations
under the Ancillary Documents unless it secures agreement from the Authority through the
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Review Procedure (See Section 2.3.2). The Contractor also has to obtain the Authority’s
prior written consent if it makes any changes to the Financing Agreements which have a
material adverse impact on the Contractor’s ability to perform its obligations.
Any changes, waiver of exercise of rights under the Contract, the Financial Agreements or
the Ancillary Documents will not increase the Authority’s liabilities on early termination (see
Section 8) unless the Contractor has obtained the prior written consent from the Authority
and it falls within the definition of Permitted Borrowing.
The Contract Manager should be mindful of these provisions in the Contract and ensure the
Contract Management Manual includes appropriate procedures for monitoring the
Contractor’s compliance.
7.6.4

Waste Flow Model

The Waste Flow Model will be a part of the Contractor’s Proposals (Schedule 3 of the WIDP
Contract). It is critical that an electronic version of the Waste Flow Model is stored safely and
that there is an agreed procedure for ensuring that the model remains functional as the
parties’ IT systems evolve over the Contract Period. The Waste Flow Model will feed into the
financial model, and the points made in the following section about the Contractor providing
copies of the Financial Model to the Authority, and updating it as required, are also relevant
to the Waste Flow Model.
The Contract Manager will need to ensure there are clear arrangements, recorded in the
Contract Management Manual, for retaining the Waste Flow Model.
7.6.5

Financial Model

The financial model developed in the procurement period will usually be included as part of
the final Contract in the form of a hard copy print out of the model and an electronic version
of the model. The paper copy is unlikely to be of much value to either the Authority or the
Contractor but as with every part of the Contract it should be safely filed somewhere it can
be retrieved if needed.
The electronic version of the financial model is more important as it provides a mechanism
for:
•

quantifying changes to the Unitary Charge which leave the Contractor no better and no
worse off e.g. Authority Change, Qualifying Change in Law and Compensation Events;

•

calculating a refinancing gain; and

•

establishing the base case for market testing, benchmarking and insurance reviews.

Thus it is critical that the financial model is stored safely and that there is an agreed
procedure for ensuring that the model remains functional as the parties’ IT systems evolve
over the term of the Contract. In the WIDP Contract (Schedule 19) the provisions relating to
the custody of the financial model require the Contractor to provide the Authority with a copy
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of the financial model in an appropriate format within a specified period from financial close
and then to provide an updated version whenever there is a change to the Base Case
Financial Model under the terms of the Contract56.
The Contract Manager will need to ensure there are clear arrangements, recorded in the
Contract Management Manual, for retaining the Authority’s financial model. It is also
important that if the Financial Model is copied onto the Authority’s servers and then
subsequently amended, that this new version cannot be confused with the contractual base
case model.
7.6.6

Transfer of documents on Termination or Expiry

Throughout the term of the Contract the Contractor will be generating, storing and managing
documents relating to the design and construction of the facility and then the carrying out of
the services. On termination or expiry of the Contract, if the facility transfers to the Authority
it will need access to such documents. Under the WIDP Contract (Clause 80.1) the
Contractor is obliged to handover all relevant documents within twenty Business Days of the
Expiry Date or Termination Date.
The Contractor is also obliged (Clause 80.2) to supply all information reasonably required by
the Authority to carry out the Service within 20 Business Days of the request and to warrant
such information is accurate in all material respects.
The Contract Manager should plan ahead in relation to this process so that s/he can make a
single comprehensive request for information. The plan should be set out in the Contract
Management Manual.
The above illustrates the explicit contractual clause relating to key documents. The Authority
should give serious consideration to requesting as built drawings, O&M manuals etc. as
early as possible, i.e. prior to certification by the Independent Certifier and ensuring the
Independent Certifier has taken such information into consideration when confirming that the
Works are complete and undertaken in accordance with Good Industry Practice. The
Contractor should have such information available to comply with Good Industry Practice,
Quality Assurance systems, Health and Safety obligations prior to Readiness and
Acceptance Testing. Some of this information should have been developed to comply with
the Reviewable Design Data requirements and to develop the Method Statements. The
Authority is entitled to request all the above information from the Contractor under the
transparency/information request provisions under the Contract.
Please note for the Authority to meet its requirements under the Termination provisions to
procure a replacement as soon as reasonably practicable/without causing delay the
Authority will need the above information 1-2 years prior to the new appointment to be able
to undertake a thorough and transparent further procurement.

56

The WIDP Contract also requires the Contractor to deliver 2 copies of the financial model to a
custodian. The Contractor is responsible for the costs of the custodian.
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7.7 Confidential Information
7.7.1

General principles

The nature of a PFI/PPP contract requires the parties to share a lot of information with each
other. If some of that information is considered confidential this gives rise to concerns for
both sides that the shared information may be disclosed inappropriately to a third party. The
Contract will therefore normally include clauses that define confidential information and
impose obligations on the parties not to disclose such information other than in certain
specified scenarios.
7.7.2

Contractual provisions

The WIDP Contract (Clause 84) requires each party to keep certain information received
from the other party confidential and to use reasonable endeavours to prevent employees
disclosing such information. The definition of Confidential Information includes:
a)

information where the disclosure would harm the commercial interests of any person;

b)

the trade secrets, IPR and knowhow of either party;

c)

personal data, as defined by Data Protection Act 1998; and

d)

Commercially Sensitive Information.

The provisions of the Contract itself are not counted as Confidential Information unless
specifically identified as being commercially sensitive by being listed in Schedule 23 –
Commercially Sensitive Information.
The obligation to keep Confidential Information confidential is subject to a list of exceptions
in the Contract. Amongst other things these allow the Authority to disclose such information
to professional advisers, to Defra and to the Waste Collection Authorities provided that the
receiving party agrees to keep the information confidential.
The WIDP Contract also restricts the Contractor’s use of information that although not
Confidential Information has to be managed carefully as it relates to members of the public.
Thus, if the Contractor, in carrying out its obligations under the Contract, acquires any
information about a member of the public then the WIDP Contract (Clause 84.7) prohibits the
Contractor from disclosing or making use of that information (other than the purpose for
which it was provided) without the prior written consent of that person and the Authority. In
addition, on expiry of the Contract the WIDP Contract (Clause 84.8) requires the Contractor
to deliver to the Authority, all information, held by the Contractor or Sub-Contractors, relating
to members of the public.
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7.7.3

Management implications

The Contract Management Manual should document the process to be adopted for
monitoring the Contractor’s compliance with these obligations.

7.8 Data Protection
7.8.1

General principles

Public concern about the increasing amounts of personal information held by all types of
organisation, including government, led to the introduction of the Data Protection Act (DPA)
in 1998. All parts of Government should be aware of the need for strict compliance with the
Act at all times, and the potentially severe reputational impacts of any breaches of the Act.
A breach by the Contractor of the DPA could also have significant repercussions for the
Authority. As a result, PFI/PPP contracts typically include provisions that reinforce the
Contractor’s obligations to comply with the DPA and address the scenario where a breach
by the Contractor causes a claim against the Authority.
7.8.2

Contractual provisions

The WIDP Contract (Clause 89) restricts the Contractor’s right to hold and to disclose
Personal Data and imposes obligations on the Contractor in relation to any Personal Data
held. If it breaches these obligations and the Authority suffers a loss as a result the
Contractor is obliged to compensate the Authority under an indemnity.
7.8.3

Management implications

The Contract Management Manual should highlight the relevant clauses in the Contract and
set out the management procedures in place to monitor the Contractor’s compliance with its
contractual obligations. The Contract Manager should be aware of any indemnity provisions
in the Contract (Clause 61 in the WIDP Contract) and make sure that they are enforced
when relevant.

7.9 Intellectual Property Rights (IPR)
7.9.1

General principles

The provision of the services by the Contractor gives rise to a body of knowledge that in
legal terms constitutes intellectual property. As with more tangible property, the Authority will
need to have rights to use this property in a number of scenarios, including where it has to
step in and provide the services itself (see Section 4.5.7) and on termination or expiry of the
Contract (See Section 8). The Contract will therefore contain provisions that clearly define
each party’s rights in the intellectual property generated by the project, including trademarks
and data.
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7.9.2

Contractual provisions

Under the key provision57 in relation to intellectual property in the WIDP Contract (Clause
87.1) the Contractor grants the Authority a perpetual, transferable licence in respect of the
IPR arising or used under the Contract. No royalties are payable under this licence and it is
non-exclusive. The licence comes into effect on termination or step-in by the Senior Lender
(see Section 8.8.3) or during a step in by the Authority (see Section 4.5.7). This gives the
Authority access to and the right to use or transfer the intellectual property needed to provide
the Services.
The Authority is acknowledged as the proprietor of Project Data, Authority Project Intellectual
Property and Trade Marks under the WIDP Contract (Clause 87.2). The Authority grants a
non-exclusive, non-transferrable, royalty free licence to this IPR to the Contractor for the
purposes of fulfilling its obligations under the Contract. This licence expires on expiry or
termination if earlier.
The WIDP Contract (Clause 87.9) also requires the Contractor to indemnify the Authority
against any costs the Authority may incur as a result of a claim that it has infringed a third
party’s IPR by using the IPR licensed to it by the Contractor. This indemnity is not capped.
The Contractor is obliged under the WIDP Contract (Clause 87.4) to provide copies of
Contractor Materials (broadly computer software and data) to the Authority at any time at the
Authority’s request and in any event on termination or expiry of the Contract. The Contractor
is entitled to claim reasonable copying fees from the Authority.
7.9.3

Management implications

The Contract Management Manual should highlight the key provisions in the Contract
relating to IPR. An outline of the practical steps required to establish control of this property
when needed by the Authority should be agreed with the Contractor and set out in the
Contract Management Manual.

7.10 Freedom of Information Act and EIR requests
7.10.1 General principles
Waste PFI/PPP contracts are often of significant local or even regional interest and it is likely
interested parties may seek to obtain information about the project by making requests
under the Freedom of Information Act (FoI) or the Environmental Information Regulations

57

The WIDP Contract contains extensive provisions relating to IPR. They are not all mentioned in this
section which only seeks to provide an overview of the key clauses. The provisions in Clause 87 of
the WIDP Contract and the relevant definitions should be read for a complete understanding of the
approach taken.
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(EIR). These requests may be directed at the Authority or the Contractor or a third party
such as Defra that holds relevant information about the Contract.
In law there is a duty on the Authority to disclose information, when requested, except when:
a)

the information requested falls into certain specified exceptions; and

b)

if applicable, the public interest in maintaining the exception outweighs the public
interest in disclosing the information.

The exceptions available to the Authority will vary depending on the applicable regime.
Under the current EIR regime for example, Authorities can withhold information if its
disclosure would adversely affect the confidentiality of commercial information, where
confidentiality is provided by law to protect a legitimate economic interest.
The Authority should be aware that information which may have been viewed as exempt
from disclosure at a certain point in the Contract Period may not qualify for that exemption at
a later point in the Contract Period. The timing of the request for information may impact on
the availability of the exemptions because, for example, information may lose its commercial
sensitivity or confidentiality with the passage of time.
See Section 7.10.3 below for some practical guidance on managing FOI and EIR duties.
7.10.2 The contractual position
Contracts signed since 1 January 2005 will normally include provisions that address the
issues relating to such FoI/EIR requests.
The WIDP Contract (Clause 85) obliges the Contractor to facilitate the Authority’s
compliance with its obligations under FoI/EIR. When there is a request for information held
by the Authority the Contractor is allowed to make representations about whether the
information requested should be disclosed. However the WIDP Contract makes it clear it is
the Authority that decides whether or not to disclose. The fact that information is defined as
Confidential Information under the Contract does not affect the Authority’s obligations under
FoI/EIR. The WIDP Contract also includes provisions allowing the Contractor to reclaim
costs incurred in responding to Requests for Information, from the Authority. If the Request
for Information is made to the Contractor then the WIDP Contract (Clause 85.5) obliges the
Contractor to transfer the request to the Authority within two Business Days of receiving the
request.
In accordance with HM Treasury’s policies on transparency and sharing of information, the
Authority should publish its Contract on its website (redacted as necessary in agreement
with the Contractor, although the temptation to blank out large parts of the Contract should
be avoided). This should assist in reducing the work needed by the Authority to process
requests for information under FoI/EIR relating to the provisions of the Contract.
The publication of PF2 by HM Treasury included the aim to improve transparency on public
private partnerships, by amongst other things, requiring the private sector to provide equity
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return information for publication, and ensuring that certain information relating to Change of
Ownership is not treated as Confidential Information under the Contract.58
7.10.3 Management implications
The Contract Management Manual should highlight the relevant clauses in the Contract and
set out the internal management procedures for ensuring that Requests for Information are
dealt with within the strict time limits set by FoI/EIR. The Contract Manager should designate
one member of the Contract Management Team to have lead responsibility for responding to
Requests for Information under FOI/EIR. That person should become familiar with the
different regimes and be responsible for liaison with other officers in the Authority
responsible for FoI and EIR matters in general.

58

“A new approach to public private partnerships” was published by HM Treasury in December 2012,
and can be found at: https://www.gov.uk/government/publications/private-finance-2-pf2
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8 PREPARING
CONTRACT

FOR

THE

END

OF

THE

8.1 Introduction
As PFI/PPP contracts tend to be at least 25 years in duration the end of the Contract will
inevitably seem a long way into the future when contract management systems are being put
in place at the beginning of the Contract. However the possibility that there may be an early
termination should not be dismissed and a basic plan for managing the termination should
be set up early on in the Contract.
This plan should include provisional arrangements for developing a fuller plan either for the
natural expiry of the Contract or for an early termination. The advantage of doing this soon
after financial close is that the people who negotiated the contractual provisions are more
likely to be available to contribute towards the development of the plans.
When considering termination of the Contract the Contract Manager should be mindful that
there are three major questions that will always need to be answered:
a)

Does the Authority take over the facility after the contractual relationship with its
Contractor ceases?

b)

Is the Authority liable to pay compensation to the Contractor?

c)

How will the Authority discharge its duties as a statutory Waste Disposal Authority after
the Contract expires or terminates?

The answers to the first two of these questions will depend on the contractual provisions.
Whilst it is the norm in PFI contracts in other sectors for facilities to revert to the Authority
and for compensation to be payable to the Contractor it is not uncommon in the waste sector
for the facilities to stay with the Contractor. It is therefore vital that the Contract Manager is
fully aware of the relevant contractual provisions from the outset. As these sections of the
Contract are some of the most technically challenging the Contract Manager should make it
a priority to seek additional legal input to the project team as soon as termination comes
under consideration.
In addition as the waste PFI/PPP contract is likely to be one of the biggest contracts (in
value) managed by the Authority the issue should also be escalated through the project
governance structure as early as possible.
PFI Projects
Authorities should notify Defra as early as possible if early termination of the Contract is
being contemplated. The Authority’s entitlement to WI Credits may be affected by the
termination of the PFI contract.
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8.2 Natural Expiry and Handback
8.2.1

Introduction

In most cases the PFI/PPP contract will run for its expected duration without the need for an
early termination. Although this scenario is more straightforward than early termination it still
presents some major contract management issues. For this reason the HMT
Operational Taskforce published guidance on Contract expiry59.
It is of course important that the major contract management issues are dealt with in the
Contract Management Manual to the extent that they relate to the contractual provisions.
However to some extent the challenge is to plan arrangements to take effect once the
Contract has expired and this issue will not be addressed in the Contract.
Therefore planning is required to ensure there is no risk that the Authority is left without a
residual waste management solution at the end of the Contract. It is extremely important that
the Authority starts planning early to ensure service continuity after Contract expiry. Some
Contracts provide for the project facility to transfer to the Authority at expiry but some allow
the Contractor to retain the facilities. This will have a major impact on what the Authority
needs to do to ensure service continuity. Hence it should be an aspect of the Contract that is
well known to the senior decision makers in the Authority so that the issues arising are dealt
with on a timely basis. The parties may have obligations to perform in relation to the expiry
up to five years before the event. It is recommended that a Contract Expiry Plan is
developed well before expiry and resources identified for the work required for the transition.
These plans should then be incorporated into the Contract Management Manual.
For bank funded projects the Contract Expiry Plan should reflect the fact that all of the
contractual provisions relating to termination and compensation on termination are subject to
a separate legal agreement between the Authority, the Contractor and the bank - normally
referred to as the Funder’s Direct Agreement (See Clause 64 and Schedule 24). This is
particularly relevant for Contractor Default (see Section 8.8 below).
8.2.2

When does the Contract expire?

A key issue to clarify early and to agree, or reconfirm, with the Contractor is the exact date
when the Contract expires. Under the WIDP Contract (Clause 3) the expiry date is defined
as a specific date. However even when the Contract follows this approach it is vital to
establish whether any changes to the Contract have had an impact on the expiry date.
Where the Contract has a different approach to defining the expiry date (for example the
expiry date may be defined as a set number of years after the Services Commencement
Date) there may be even more potential for uncertainty. Procedures set out in the Contract
Management Manual should highlight the importance of agreeing and logging any changes
to the expiry date as and when they arise.

59

The Guidance Notes can be found in the archive section of the HMT website at the following link:
http://webarchive.nationalarchives.gov.uk/20130129110402/http://www.hmtreasury.gov.uk/ppp_operational_taskforce.htm
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8.2.3

What options does the Authority have?

There may be provisions in the Contract that give the Authority the option to extend the
Contract. If this is the case the Contract Manager should be mindful of the need to notify the
Contractor in time. In most cases there will be a need to do this a long time before the
Contract would otherwise expire - potentially as long as three years or more.
The desirability of extending the Contract will depend on the Unitary Charge payable during
the extension period. This may be specified in the Contract in some way or left to be agreed
at the time the issue becomes relevant. If it is specified in the Contract it is unlikely to be as
straightforward as a specific sum of money; indexation and/or benchmarking may be
required to determine the Unitary Change payable. Given that agreeing the Unitary Charge
payable with the Contractor may take some time it is advisable to start this process well
before the deadline for notifying the Contractor that the option to extend will be taken up.
Even if there are no provisions in the Contract that give the Authority the option to extend the
Contract there may still be interest on both sides in agreeing such an extension. The
Contractor may even pressurise the Authority to take that approach. Any decision to take
such an approach should not be taken lightly by the Authority. Therefore if the Contractor
raises it with the Contract Manager (s)he should immediately escalate the issue to the
Contract Management Board. There are two key issues that the Authority will need to
consider – one legal and one more commercial.
The legal issue is whether EU procurement law obliges the Authority to re-procure rather
than extend the existing Contract. Part of the EU role is to hold member states responsible
for implementing EU Law. Therefore, the UK government is responsible for ensuring there is
compliance in relation to waste management and there is a significant body of expertise on
this issue in central government. Authorities considering this legal point are recommended to
contact Local Partnerships to access that expertise.
The commercial issue is whether a Contract extension can provide better value for money
than the next best alternative. In many cases that may involve the Authority taking over the
facility on Contract expiry and then letting an operating contract through a competitive tender
process. The Contractor may well bid for that contract but it will do so in the knowledge that
it will face competition and may therefore bid a lower Unitary Charge than would have been
obtainable though the Contract extension route.
When considering the merits of a Contract extension the Authority should ensure it has an
alternative option. This will ensure it has a genuine choice as to whether to accept terms
offered by the Contractor and will thereby potentially improve the terms offered. It may be
necessary to parallel track an extension option and a re-procurement option for some time to
ensure there is competitive pressure on the Contractor. The resource implications of this
parallel tracking should be taken into account by the Contract Manager when planning the
approach to Contract expiry.
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8.2.4

Final Survey

If the Contract provides for the facility to transfer to the Authority at the expiry of the Contract
there will usually also be provisions for the facility to be surveyed by the Authority towards
the end of the Contract to establish there has been proper maintenance and that its
condition complies with the Handback Requirements. It is also important to consider the
environmental condition of the Site. The Authority should undertake intrusive ground surveys
to ensure that the Contractor has not created any liabilities through the waste management
activities on the site. This does require a similar survey to be undertaken at the start of the
Contract term to establish a baseline. It is very much in the Authority’s interests to confirm
the Authority’s Handback Requirements in good time before Contract Expiry and to exercise
its right to survey the facility. This should be programmed into the Contract Expiry Plan from
the outset.
The WIDP Contract (Clause 79) entitles the Authority to commission a survey of the facility
eighteen months before the Expiry Date at its own cost. Authorities may wish to commission
a survey before this time. The Authority has to give at least 5 Business Days’ notice and use
reasonable endeavours to minimise disruption. The Contractor should, at its own cost, give
reasonable assistance to the person carrying out the survey. If the survey shows the facility
to have been under maintained the Authority can notify the Contractor of the maintenance
required and the time period for carrying out such works. The Authority can also, in this
circumstance, recover the cost of the initial survey from the Retention Fund Account or the
Unitary Charge.
Further, under Clause 79, the Contractor has to carry out the maintenance at its own
expense. If the work has not been completed twelve months before the Expiry Date, the
Authority can deduct the costs (as quantified in the survey) from the Unitary Charge and
place the money in the Retention Fund Account. If the Contractor then carries out the
maintenance to the standard and in the time period previously specified, the Authority should
reimburse the Contractor for its associated costs by making a withdrawal from the Retention
Fund Account. The Contractor bears any shortfall between the Contractor’s costs in carrying
out the maintenance and the money available in the Retention Fund Account.
If the Contractor does not carry out the works, the Authority can arrange for these to be done
(either using its own resources or by appointing another person). The Contractor is
responsible for the cost of this work. The Authority can recover such costs by drawing on the
money in the Retention Fund Account, or, if insufficient, by making deductions from the
Unitary Charge or through debt recovery.
8.2.5

Withholding from Final Payment(s)

At the end of the Contract the Contractor will cease to provide services to the Authority and
the Authority will have no further obligations to pay the Contractor. At this point any cash still
held by the Contractor will probably be paid out to the Contractor’s shareholders to give the
equity investors the final return from their investment. It is important therefore that the
Authority has no outstanding claims against the Contractor after the Expiry Date as it will be
much more difficult to recover any amounts due after that date. To protect the Authority the

Guidance on managing a residual waste treatment contract

187

Contract may allow it to retain amounts from the final payments or payments of the Unitary
Charge so that at the final reconciliation there are more likely to be amounts owed by the
Authority to the Contractor than the other way round.
The WIDP Contract (Clause 45.3) gives the Authority the right to withhold an amount from
the payments for the last two months of the Contract before expiry. The maximum amount is
the average monthly adjustment/deduction in the previous six months. To the extent the final
reconciliation shows amounts due by the Authority it will be liable to pay interest at the
Prescribed Rate from the date the payment was withheld to the date the final payment is
made.
The Contract Manager should ensure that the Contract Expiry Plan includes a reminder that
the Contract allows the Authority to withhold amounts from the final two payments.
8.2.6

Handback of Assets

In circumstances where the facility transfers from the Contractor to the Authority at the end
of the Contract (either with or without an extension to the original term) the Authority will
need to ensure it, or its newly appointed operating Contractor, is in a position to operate the
facility. In addition to legal ownership of the facility there will be a need for the transfer of:
a)

documents (including operating and maintenance manuals);

b)

other information (including that relating to staff);

c)

legal rights through the assignment of Contracts;

d)

intellectual property rights;

e)

staff (see Section 8.2.7 below);

f)

equipment (see Section 5.9.3 above); and

g)

the environmental permit.

Whilst the Contract should specify all the relevant transfers the precise list of items falling
under each heading and the practical arrangements will need to be thought through well in
advance and agreed between the Contractor and the Authority. This will be a major task and
amount to a project in its own right. Therefore the Contract Manager should make sure
appropriate project management processes are put in place from the outset. The Contractor
may have an obligation under the Contract to cooperate with the Authority but this does not
preclude the need for good communications with the Contractor during this period.
Consideration should be given as to whether the arrangements for liaising with the
Contractor need to be amended accordingly.
More generally consideration should be given to managing communications with all relevant
stakeholders during this transitional period.
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8.2.7

Staff transfers on Expiry

The Authority should ensure that any staff transferring their employment from the Contractor
or a Sub-Contractor to the Authority or a new operating contractor are treated in accordance
with TUPE regulations, government policy and good practice.
8.2.8

Continuing rights and obligations

Clause 78 of the WIDP Contract identifies those parts of the Contract, known as “continuing
rights and obligations”, that are intended to survive expiry60 or an early termination. The
Contract Manager should become familiar with these and the Contract Management Manual
should list those parts of the Contract that will continue to apply after expiry, and state how
these will be managed.

8.3 Early Termination - general
Historically the early termination of a PFI/PPP contract has been a rare event. However the
potential for termination is relatively high in the waste sector due to the potential for planning
failure and the technology risk involved in residual waste treatment. It is therefore important
for the Contract Manager to be aware of the contractual provisions relating to early
termination.
A decision to terminate the Contract should never be taken lightly by the Authority. The
decision to terminate the Contract is as significant as the original decision to enter into the
Contract and should be taken by the same decision making body. These procedural points
should be addressed in the Contract Management Manual. Termination can lead to the
payment of compensation to the Contractor by the Authority. The calculation of such a sum
is usually complex. The Authority is likely to require external advice to ensure its contractual
position is properly protected. Therefore, the Contract Manager should ensure appropriate
procedures are in place to involve colleagues from the Finance Department and to access
external financial advice.
The WIDP Contract provides for formal procedures to be followed prior to any early
termination. Termination notices must be issued in accordance with the Contract to be valid
and this is another area where the Contract Manager should seek specialist legal advice.
The Contract will have detailed provisions applying to all scenarios where compensation is
payable. These may cover issues such as:
a)

gross up for any tax payable by the Contractor;

b)

set off of any amounts owed by the Contractor to the Authority;

60

Clause 78 of the Contract only explicitly refers to early termination, and does not mention expiry.
However Local Partnerships’ view is that certain provisions should continue to apply post expiry (e.g.
intellectual property, confidentiality, etc). This is confirmed by the footnote to Clause 30.7 in SoPC4
on which Clause 78 in the WIDP Contract is based. This states that “The parties will need to specify
61
those Contract provisions intended to survive termination or expiry of the Contract.” Paragraph 4.2
of Part 7 of Schedule 17 of the WIDP Contract.
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c)

exclusivity of remedy;

d)

payment by instalments; and

e)

interest on amounts owing.

There may also be particular rules relating to the assessment of Third Party Income and Off
Take Contracts. Under the WIDP Contract these are dealt with in Clause 50 (Third Party
Income) and Clause 51.1 (Off Take Contracts).
When considering the issue of payment by instalments the Authority should compare the
interest rate payable with that it would pay if it were to borrow the amount to pay all the
compensation upfront.

8.4 Voluntary Early Termination by the Authority
The Contract is likely to provide for the Authority to terminate the Contract at any time and
without restriction on giving a certain period of notice to the Contractor. The Authority should
have the option as to whether the facility transfers to it or remains with the Contractor.
In this scenario the Contractor will be entitled to payment of compensation which reflects the
lack of fault on the part of the Contractor. The provisions dealing with the calculation of the
compensation are complex but the broad nature of the calculation is that the compensation
is sufficient to ensure the Contractor can pay:
a)

the senior lenders in full (including any fees for early repayment of debt and the
breakage of hedging arrangements);

b)

Sub-Contractors breakage costs due to them for early termination;

c)

any redundancy costs arising; and

d)

compensation to equity investors for the returns lost as a result of the termination.

The Contract Manager should be aware that this sum will almost certainly exceed the value
of the facility to the Authority and hence voluntary termination is unlikely to represent a value
for money option for the Authority.
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PFI Projects
Authorities should notify Defra as early as possible if voluntary early termination of the
Contract is being contemplated. The Authority’s entitlement to WI Credits may be affected
by the termination of the PFI contract.

The Contract Manager should ensure that any decision to terminate is taken at the right level
within the Authority and that the Finance Department is fully involved.
Some Contracts may provide for early termination at specified break points. If this is the
case there will probably be a requirement to notify the Contractor a certain period before the
break point. The Contract Manager must ensure procedures are in place, and documented
in the Contract Management Manual, that ensure that the Authority does not lose the right to
break the Contract simply by virtue of missing the deadline for notifying the Contractor.

8.5 Early Termination for Authority Default
The implications of an Authority Default are the same as for Voluntary Termination (except
that, under the WIDP Contract61, the compensation on an Authority Default can NOT be paid
in instalments and is instead paid as a lump sum). However, an Authority Default arises
where the Authority breaches certain key obligations within the Contract. The Contract
Manager must therefore be completely familiar with the definition of Authority Default in the
Contract as it will be his/her task to ensure that the Authority does not inadvertently62 breach
one of the limbs of the definition.
The key operational issues will normally relate to payment of invoices and delivery of waste.
The Contract Management Manual must therefore specify very robust arrangements that
mitigate the risk that invoices are not paid on time or waste is delivered in such a way as to
prevent the Contractor performing its obligations under the Contract. If such measures are
put in place the Contractor should never be in a position to issue a termination notice.
PFI Projects
The Authority should notify Defra as soon as it receives or could reasonably expect to
receive a termination notice from the Contractor. The Authority’s entitlement to WI Credits
may be affected by the termination of the PFI contract.

61

Paragraph 4.2 of Part 7 of Schedule 17 of the WIDP Contract.

62

If the Authority intends to trigger an Authority Default it would be better off notifying the Contractor
of a Voluntary Termination.
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8.6 Early Termination for a Force Majeure Event
The definition of Force Majeure is very limited in PFI contracts. However the Contract
Manager should be aware of the definition in the Contract and the implications of a
termination caused by Force Majeure.
As neither party is at fault under a Force Majeure event the compensation payable is less
favourable to the Authority than for Contractor Default but more favourable than for Authority
Default.
The compensation is sufficient to ensure the Contractor can pay:
a)

the senior lenders in full (including any fees for early repayment of debt and the
breakage of hedging arrangements);

b)

Sub-Contractors breakage costs due to them for early termination;

c)

any redundancy costs arising; and

d)

an amount to the shareholders in the Contractor which is sufficient to ensure the original
investment is repaid, but not to provide a return on that investment.

Under the WIDP Contract the Authority has the option to pay the compensation in
instalments. Given the sums involved it is important that the Contract Manager ensures that
the Authority’s Finance Department is involved in making the decision regarding this option.
PFI Projects
The Authority should notify Defra as soon as it reasonably expects to receive a termination
notice from the Contractor. The Authority’s entitlement to WI Credits may be affected by
the termination of the PFI contract.

8.7 Early Termination for a failure to obtain planning consent
If planning consent was not obtained by the Contractor before the Contract was signed there
will be provisions in the Contract dealing with scenarios where the first planning application
is refused. These should be addressed in some depth in the Contract Management Manual.

PFI Projects
An Authority should notify Defra as soon as it reasonably expects the Contract to
terminate for a failure to obtain planning consent. The Authority’s entitlement to WI
Credits may be affected by the termination of the PFI contract.
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Ultimately if planning consent is not obtained by a specified date (often known as the
planning longstop date) there will normally be an option for the Authority to terminate the
Contract. The compensation payable in this scenario63 is normally similar to that payable for
termination as a result of Force Majeure. However there may be important differences and
the Contract Manager should ensure the actual relevant contractual terms are fully
understood by the key decision makers in the Authority.

8.8 Early Termination for Contractor Default
8.8.1

The definition of Contractor Default

The definition of Contractor Default is often highly complex reflecting the extensive and
complex nature of the Contractor’s obligation under the Contract. Some of the elements of
the definition will be based on operational issues such as the level of service performance
and persistent breach. It is therefore important that there are systems in place (which are
documented in the Contract Management Manual) to monitor whether the Contractor is in
danger of, or actually, triggering Contractor Default.
8.8.2

Relief Events

The Contract is likely to define a group of events that could cause the Contractor difficulty in
fulfilling its obligations under the Contract where the Contractor is entitled to relief from any
contractual provisions relating to termination. In the WIDP Contract (Clause 40) these are
called Relief Events. The definition of Relief Events will vary from project to project and the
Contract Manager should ensure (s)he is familiar with the precise definition within the
Contract (s)he is managing.
8.8.3

The process of Terminating for Contractor Default

The process of terminating for Contractor Default is more complex than other routes to
termination. This is, in part, because the compensation payable is calculated on a different
basis and there is no guarantee that the senior lenders will be fully paid out. Hence in bank
financed projects the lenders have a key role to play in this scenario.
Most importantly the Funder’s Direct Agreement gives the right to receive notification of the
Authority’s intention to terminate at the same time as the Contractor and the right to step-in
to resolve the situation itself. Once the lender has stepped in the Direct Agreement will
severely restrict the Authority’s ability to terminate the Contract and this remains the case
until the lender steps out.

63

The WIDP Contract makes the Contractor’s entitlement to compensation subject to the Contractor
having used All Reasonable Endeavours to secure the necessary planning consent.
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The Contract Management Manual should also state that elements of the definition of
Contractor Default may be subject to rectification periods. The period may vary from element
to element. Thus if the Contractor rectifies the default within the specified period from the
Termination Notice the notice will be deemed to be revoked.
If persistent breach is the issue there will be a requirement to give one or more warning
notices before the Authority is entitled to issue a valid termination notice.
8.8.4

The resource implications of Terminating for Contractor Default

The complexity around the process is one compelling reason for the Contract Manager to
escalate the issue to the Contract Management Board immediately and to recommend that
additional specialist legal resource is made available to the Contract Management Team. It
may be necessary to source such advice from outside the Authority so arrangements should
be in place throughout the Contract to ensure this can be done quickly.
8.8.5

Compensation on Termination on Contractor Default

The calculation of the compensation payable is a highly complex area of the Contract and
this is another area where the Authority needs to ensure the appropriate expertise is
available to the Contract Management Team.
PFI Projects
An Authority should notify Defra as soon as it reasonably expects the Contract to
terminate for Contractor Default. The Authority’s entitlement to WI Credits may be
affected by the termination of the PFI contract.

8.9 Other causes of Early Termination
8.9.1

Introduction

There are causes of early termination as a result of the actions of the Contractor which may
fall outside the definition of Contractor default and/or have their own compensation regimes.
In the WIDP Contract there are two examples:
a)

corrupt gifts and fraud; and

b)

breach of the refinancing provisions.

The Contract Manager should ensure that all potential causes of early termination are widely
understood within the project team and dealt with in the Contract Management Manual.
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PFI Projects
The Authority should notify Defra as soon as it reasonably expects the Contract to
terminate for either corrupt gifts or breach of the refinancing provisions. The Authority’s
entitlement to WI Credits may be affected by the termination of the PFI contract.

8.9.2

Corrupt Gifts and Fraud

The Contract may give the Authority the right to terminate if the Contractor or a SubContractor commits any of a defined list of prohibited acts broadly relating to fraud and
bribery. Although the onus is clearly on the Contractor to ensure no prohibited acts take
place the Contract Management Manual should ensure that relevant people within the
Authority are fully aware of the precise definition of prohibited acts and know how to report it
if they become aware the Contractor has committed a prohibited act.
Under the WIDP Contract (Clause 72) the compensation payable is limited to the amount
payable to the senior lender, and the Authority has the option to pay by instalments. Given
the sums involved it is important that the Contract Manager ensures that the Finance
Department is involved in making the decision regarding this option.
In this scenario the Authority has the option to require the Contractor to transfer all or some
of the project facilities to the Authority. Given there is no reason why the facilities should not
be in full working order it would require very unusual circumstances for the Authority not to
want the transfer, even if it just wanted to realise the value in the facility by selling it on
immediately as soon as possible. If the facilities were subject to a charge of the benefit of the
lenders this must be released before the facility is transferred to the Authority.
8.9.3

Breach of Refinancing provisions

The Contract may give the Authority the right to terminate if the Contractor wilfully breaches
its key obligations in relation to the refinancing provisions in the Contract. These relate to
seeking Authority consent before undertaking the refinancing and acting in good faith.
Under the WIDP Contract the compensation payable is limited to the amount payable to the
senior lender and the Authority has the option to pay by instalments. Given the sums
involved it is important that the Contract Manager ensures that the Finance Department is
involved in making the decision regarding this option.
In this scenario the Authority has the option to require the Contractor to transfer all or some
of the project facilities to the Authority. Given there is no reason why the facilities should not
be in full working order it would require very unusual circumstances for the Authority not to
want the transfer, even if it just wanted to realise the value in the facility by selling it on
immediately as soon as possible.
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8.10 Unenforceable Contract
Although not strictly a termination event there is another scenario the Contract Manager
should be aware of where services will not be provided by the Contractor and compensation
will potentially be payable by the Authority to the Contractor. This is where the Contract
becomes unenforceable due to the decision of a court following an application for a judicial
review or an audit review.
Under the WIDP Contract (Clause 4) in such a scenario the Relevant Discharge Terms apply
meaning that compensation will be due to the Contractor.
These issues should be dealt with in the Contract Management Manual. However as with
termination issues this is an area of legal complexity and the Authority potentially has a large
financial liability. Therefore, in addition to consulting the Contract Management Manual, the
Contract Manager should escalate the issue immediately to the Contract Management Board
and request additional senior legal and financial resource to be allocated to the team.

8.11 Procuring follow on arrangements
It is extremely important that the Authority starts planning early to ensure service continuity
after Contract expiry. Some contracts provide for the project facility to transfer to the
Authority at expiry but others allow the Contractor to retain the facilities. This will have a
major impact on what the Authority needs to do to ensure service continuity. It should be an
aspect of the Contract that is well known to the senior decision makers in the Authority team
so that the issues arising are dealt with on a timely basis.
The parties may have obligations to perform in relation to the expiry up to 5 years before the
event. It is recommended that a Contract Expiry Plan is developed before the first obligation
applies in relation to expiry. Resources should be allocated for the work required for the
transition.
The Authority will also to need to take into account other stakeholders such as Waste
Collection Authorities which may be re-letting collection contracts or ordering new collection
vehicles. The collection contracts are unlikely to be coterminous with the Contract so there
will be transitional issues to manage with the WCAs.
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Appendices:

Appendix A – Cross references from WIDP
Contract to this guidance
WIDP Guidance on
Contract Management

WIDP Contract
Part I – Preliminary
1 Definitions And Interpretation
2 Precedence Of Documentation
3 Commencement And Duration
4 Local Government (Contracts) Act 1997
5 General Warranties And Undertakings
6 Contractor's Due Diligence
7 Amendment Of Documents
8 Liaison Procedure
9 Representatives
Part II – Land and Permitting
10 Land Issues
11 Site Conditions
12 Consents
Part III – Works
13 Principal Obligations
14 Fossils And Antiquities
15 Design Development
16 Management Of Construction Sub-Contract
17 CDM Regulations
18 Independent Certifier
19 Monitoring And Inspection
20 Delays
21 Completion Of The Works
Part IV – Services
22 Principal Obligations
23 Acceptance Of Contract Waste
24 Ownership Of Waste
25 Priority of Waste and Substitute Waste
26 Maintenance
27 Duty Of Care
28 Operating Manuals
29 Health And Safety
30 Equipment
31 Emergencies
32 Performance Monitoring
33 Authority Step-In
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5.1.1, 6.3.1, 6.3.2, 6.3.7
2.3.3, 4.5.1, 6.3,1
8.2.2
8.10
6.3
6.3.5
5.8.3, 7.6.3
6.2.1
2.3.4, 6.2.3
2.2.9, 6.3.8
2.3.3
2.1.1, 2.1.5, 2.2
2.3.3
2.3.7
2.3.2
2.3.3
2.3.6
2.3.9, 2.4.4
2.3.5, 6.3.12
2.4.5
2.3.9, 2.4.4
4.3.2, 4.3.3, 4.3.5
4.2.2, 4.2.6
4.2.2
4.2.2, 4.2.4, 4.2.5
5.9.2
4.3.2
5.9.1
4.3.5
5.9.3
4.3.2, 4.3.6
2.1.6, 4.5.1, 6.3.12
4.5.7

Appendices:

34 Market Testing
35 Best Value
Part V – Employment And Pensions
36 Employment Matters
37 Contractor Employees
38 Non-Discrimination
Part VI – Supervening Events
39 Compensation Events
40 Relief Events
41 Excusing Causes
42 Protester Action
Part VII – Change And Change In Law
43 Authority And Contractor Changes
44 Change In Law
Part VIII – Payment Provisions
45 Invoicing And Payment
46 Set-Off
47 Late Payments
48 Utilities and NNDR
49 VAT
50 Third Party Income
51 Off Take Contracts and Third Party Waste Contracts
Part IX – Finance and Audit
52 Refinancing
53 Revision Of Base Case And Custody
54 Contractor Records And Provision Of Information
Part X – Insurance
55 Required Insurances
56 Reinstatement
57 Uninsurability
58 Unavailable Terms and Conditions
59 Insurance Review Procedure
Part XI – Disputes and Remedies
60 Dispute Resolution
61 Indemnities
62 Sole Remedy
63 Conduct of Claims
Part XII – Termination and Compensation On Termination
64 Direct Agreement
65 Termination For Authority Default
66 Compensation on Termination For Authority Default
67 Termination For Contractor Default
68 Compensation On Termination For Contractor Default
69 Termination On Force Majeure
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5.6.1, 5.6.2, 5.6.3
5.2.2
6.3.8
5.10
5.10.9
5.4.1, 5.4.3
4.5.5, 8.8.2
4.5.4
2.3.3, 4.3.7
4.3.2, 5.3.2
5.5.2, 5.5.3, 5.5.4
4.4, 6.3.8, 8.2.5
4.4.5
6.3.8
4.4.7
4.4.8, 4.4.10
8.3
4.6.1, 8.3
5.8.3
5.2.1
6.3.8, 7.2.5
5.7.2, 6.3.8
5.7.7, 6.3.8
5.7.4, 5.7.5, 6.3.8
5.7.4
5.7.6
6.3.8, 6.5.2
6.3.8, 6.3.12, 7.8.3
n/a
6.3.13
8.2.1
4.2.1, 4.4.2, 4.5.7 8.5
8.5
4.3.2, 4.5.8, 4.5.9, 5.7.2,
8.8
8.8.3, 8.8.5
4.5.2, 4.5.10, 8.6

Appendices:

70 Compensation On Termination For Force Majeure
71 Termination On Corrupt Gifts And Fraud
72 Compensation On Termination For Corrupt Gifts and Fraud
73 Voluntary Termination By The Authority
74 Compensation On Voluntary Termination by the Authority
74a Termination On An Authority Break Point Date
74b Compensation On Termination On An Authority Break Point
75 Termination For Breach Of Refinancing Provisions
Part XII – Termination and Compensation On Termination
76 Compensation On Termination For Breach of Refinancing
Provisions
77 Calculation And Payment Of Early Termination Payments
78 Continuing Obligations
Part XIII – Expiry Or Early Termination
79 Surveys On Expiry
80 Consequences of Termination or Expiry
Part XIV – General
81 Assignment And Sub-Contracting
82 Change Of Ownership
83 Compliance With Legislation
84 Confidentiality
85 Freedom of Information
86 Public Relations and Publicity
87 Intellectual Property
88 Quality Management Systems
89 Data Protection
90 Consents and Approvals
91 Costs and Expenses
92 Economic And Monetary Union
93 Waiver
94 No Agency
95 Entire Agreement
96 Severability
97 Counterparts
98 Notices
99 Rights of Third Parties Exclusion
100 Governing Law And Jurisdiction
Schedules
Schedule 1 – Definitions
Schedule 2 – Authority's Requirements
Schedule 3 – Contractor's Proposals
Schedule 4 – Payment Mechanism
Schedule 5 – Ancillary Documents and Financing Agreements
Schedule 6 – Contractor Warranted Data
Schedule 7 – Sites Information
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8.6
8.9.1, 8.9.2
8.9.2
8.4
8.4
8.4
8.4
5.8.4, 8.9.1, 8.9.3
8.9.3
8
6.3.8, 8.2.8, 8.3
6.3.8, 8.2.4
6.3.8, 7.6.5
5.1.1, 6.3.10, 6.3.11
6.3.9
5.5.4
7.5.2, 7.6.2, 7.7.2
6.3.8, 7.10.2
6.2.6
6.1.14, 6.3.12, 7.9.2
2.1.11, 4.3.4
7.8.2
6.3.7
2.4.5
4.4.11
6.3.6
6.2.4, 6.4.1
7.1.5
6.3.1
7.6.2
6.2.5, 6.3.8
6.2.4
6.3.8, 6.5.4
4.5, 5.5, 6.2.4
4.3, 4.5.1, 5.9.2, 6.3.1
4.5.1, 5.2.1, 6.3.1
4.3.2, 4.4, 4.6.1, 4.6.3
5.8.3, 7.6.2
6.3.4
2.2.9, 7.6.3

Appendices:

Schedule 8 – Key Dates
Schedule 9 – Review Procedure
Schedule 10 – Required Insurances
Schedule 11 – Tests
Schedule 12 – Independent Certifier's Deed Of Appointment
Schedule 13 – Authority's Policies
Schedule 14 – Waste Law List
Schedule 15 – Best Value And Continuous Improvement
Schedule 16 – Refinancing
Schedule 17 – Compensation On Termination
Schedule 18 – Liaison Procedure
Schedule 19 – Revision Of Base Case And Custody
Schedule 20 – Employment And Pensions
Schedule 21 – Change Protocol
Schedule 22 – Dispute Resolution Procedure
Schedule 23 – Commercially Sensitive Information
Schedule 24 – Direct Agreement
Schedule 25 – Form Of Collateral Warranty
Schedule 26 – Planning
Schedule 27 – Approach To Permit Risk
Schedule 28 – Relevant Discharge Terms
Schedule 29 – Basic Design Proposal
Schedule 30 – Outline Substitute Waste Plan
Schedule 31 – Incoming Waste Parameters
Schedule 32 – Prohibited Materials
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2.1.13, App E
2.3.2
5.7.2, 5.7.4, 5.7.6
2.3.9, 2.4.4
2.3.9, 2.4.4
4.3.5, 4.4.2, 5.10.5, 7.6.1
5.5.2
5.2.2
5.8.1, 5.8.3
8
6.2.1
4.5.10,
5.2.1,
5.4.3,
5.5.4, 7.6.4
5.10.1, 5.10.2, 6.5.2
3.5.4, 4.3.3, 5.2.1, 5.3.2
6.5.2
7.7.2
8.2.1
5.7.5
2.2, 4.5.10, 5.2.1
2.2.10
8.10
2.3.2, 5.3.3
4.2.5
4.2.6, 4.2.7
2.3.8

Appendices:

Appendix B – Contract Management Check List
Introduction
The following set of questions forms a good basis for WIDP and/or Authorities to check on the adequacy of preparation for post close activities
to ensure the appropriate contract management systems are in place and also as a checklist for those projects that have already closed. This
checklist provides a starting point for a table or spreadsheet, which can be used to record and manage the implementation of each element of
contract management.
Ref No.

Issue

Compliance with Guidance

2. Preparing for Contract Management
2.1.7

Is there a governance chart showing both the Contractor’s
and the Authority’s governance arrangements and the
inter-relationship so that it is clear who talks to whom and
what decisions can be made at each level. Have the
procedures and terms of reference for each of the tiers of
governance been documented and included in the
Contract Management Manual?

2.1.10

Have the procedures for maintaining and updating the Risk
Management Strategy, including the risk register, been
documented and included in the Contract Management
Manual?
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Ref No.

Issue

2.1.11

Have the appropriate processes and sources of support
within the Authority relating to quality management been
documented and included in the Contract Management
Manual?

2.1.12

Does the Authority have a Contract Management Manual
setting out the key processes which need to be followed to
manage the Contract effectively as well as procedures for
ensuring the Manual is kept up to date and distributed to
all relevant parties?

2.1.13

Is there a summary of key dates that are important in
terms of the overall programme or that have a contractual
consequence if there is a delay, included in the Contract
Management Manual and/or the Transition Plan?

2.1.15

Is there a system (e.g. a Lessons Learned Log) for
continually capturing and recording any lessons learned or
responses to new circumstances which might impact on a
future edition of the Contract Management Manual?

2.2.3

Is a process map, identifying which party takes which
decision in relation to planning and the consequences that
flow from each decision, incorporated into the Contract
Management Manual?
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Ref No.

Issue

2.2.6

Has consideration been given to the inter-relationship
between the new planning application timetable and the
process for drafting, consulting on and adopting the
relevant Authority’s Development Plan Documents? Has
the inter-relationship’s impact on the optimal timing for
submission of the new application by the Contractor been
highlighted in the Contract Management Manual?

2.2.7

Is the Contract Management Board fully briefed on the
issues relating to planning delay? Does the Contract
Management Manual set out arrangements for drawing in
additional resource from the Legal Department and
potentially external legal advisers when the implications of
planning delay are being considered?

2.2.9

Does the Contract Management Manual document a
protocol for dealing with complaints from neighbours
directed towards the Authority e.g. regarding traffic, noise
or litter? Are the Contractor’s systems for minimising the
impact of these issues documented in the Contract
Management Manual?

2.2.9

Does the Contract Management Manual set out the
process by which the impact of Relief Events on
contractual deadlines are agreed with the Contractor and
recorded?
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Ref No.

Issue

Compliance with Guidance

2.3.1

Are there sufficient robust arrangements set out in the
Contract Management Manual for managing the Contract
during the construction period?

2.3.4

Is the process for making arrangements for the Authority to
access the Site during the construction period documented
in the Contract Management Manual?

2.3.6

Are the procedures relating to duties retained by the
Authority under the CDM Regulations reflected in the
Contract Management Manual?
3. Setting up the Contract Management Team

3.3.3

Is the optimal Contract Management Team structure
documented in the Contract Management Manual? Are
there job descriptions for each job in the Contract
Management Manual including the part time roles for
finance, legal and other specialists? Have the individuals
in post been briefed on the job description and formally
asked to confirm they accept all aspects of the job?

3.4.2

Has the Contract Manager established and documented a
succession planning model covering all key personnel in
the Contract Management Team including non-core
members?

3.4.4

Is the Contract Management Manual used as the basis for
the training delivered to staff delivered before service
commencement?
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Ref No.

Issue

Compliance with Guidance

3.5.2

Are there processes in place and documented in the
Contract Management Manual to ensure the Contract
Management Team consult the Legal Department before
appointing external legal advisers and have access to
external legal advice quickly when appropriate?

3.5.3

Are there processes in place and documented in the
Contract Management Manual to ensure the Contract
Management Team consult the Finance Department
before appointing external financial advisers and have
access to external financial advice quickly when
appropriate?

3.5.4

Are there processes in place and documented in the
Contract Management Manual to ensure the Contract
Management Team can access external technical advice
quickly when appropriate?
4. Managing Service Performance

4.1

Does the Contract Management Manual document the
management systems devised to ensure the contractual
deadlines relating to payment of invoices are met? Does
the Authority monitor its own performance in relation to
timely processing of invoices?
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Ref No.

Issue

4.2.1

Are the Authority’s obligations in relation to delivery of
Contract Waste and the associated management issues
set out prominently in the Contract Management Manual?
If the Authority is the WDA in a two tier area and/or in
partnership with other WDAs does the Contract
Management Manual highlight or refer to the relevant
sections of the IAA? Do the management processes set
out in the Contract Management Manual cover the
interface with the other parties to the IAA?

4.2.2

Does the Contract Management Manual set out
procedures for the Authority to take prompt decisions
about how to deal with Contract Waste in excess of the
contractual maximum?

4.2.3

Does the Contract Management Manual highlight the
connection between the GMT provisions and the Payment
Mechanism?

4.2.4

Does the Contract Management Manual include contact
details of the relevant waste officers in nearby WDAs and
their Authorities’ waste flows and contractual commitments
and highlight the need to obtain legal advice before
entering arrangements to source Top Up Waste?

4.2.5

Does the Contract Management Manual address all the
issues relating to the Contractor’s obligations in relation to
Substitute Waste and the sharing of any excess income?
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Ref No.

Issue

4.2.6

Does the Contract Management Manual include a clear
procedure to be followed when a WCA is planning to make
a change to the initial WCA collection arrangements (the
WCA Baseline) defined in the Contract? Are there
arrangements in place to ensure the WCAs are all aware
of the procedures?

4.2.7

Does the Contract Management Manual provide a clearly
written and accessible definition of Ad Hoc Waste and set
out how each type of Ad Hoc Waste will be treated?

4.2.8

The Contract Management Manual should provide a clear
reference to the relevant clauses in the Contract in the
event that the Contractor makes a claim for relief, and set
out the procedure to be followed – is this the case?

4.3.2

Does the Contract Management Manual provide signposts
to all the contractual obligations on the Contractor in
relation to the delivery of the Services?

4.3.2

Does the Contract Management Manual include a
procedure for documenting any agreements with the
Contractor regarding the interpretation of the Performance
Management System?

4.3.3

Does the Contract Management Manual include a
procedure for documenting changes to the Service
Delivery Plans agreed with the Contractor?
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Ref No.

Issue

4.3.4

Does the Contract Management Manual set out the
measures the Authority has put in place to ensure that the
Contractor discharges its obligations in relation to Quality
Management Systems (including the obligation to appoint
a Quality Manager and to maintain and audit the quality
assurance system)?

4.3.5

Does the Contract Management Manual document
procedures for assessing whether the Contractor is
providing the Service in a manner consistent with its
contractual obligations and record the contact details of
the Contractor’s member of staff nominated to deal with
health and safety issues?

4.3.6

Does the Contract Management Manual highlight the
precise definition of an Emergency and detail any
agreements with the Contractor in relation to the
appropriate response to events falling within the definition
of Emergency?

4.3.7

Does the Contract Management Manual highlight the need
for the Contract Management Team to challenge any
diminution of the security measures by the Contractor
which they consider premature?

4.4.2

Does the Contract Management Manual include a process
map setting out the Authority’s internal procedures relating
to the checking of invoices, the raising of queries and the
payments of the amount due?
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Ref No.

Issue

4.4.2

Is it stipulated somewhere in the Contract Management
Manual that a practice run of the Payment Mechanism
model should be undertaken a reasonable time in advance
of actual payment being required?

4.4.3

Does the Contract Management Manual include clear
procedures for identifying disputed amounts promptly and
raising the dispute with the Contractor within the time limits
set out in the Contract? Does the Manual set out who on
the Authority side should decide whether to withhold any
disputed amount or to pay upfront and then seek to
recover interest on the overpayment?

4.4.4

Does the Contract Management Manual set out
procedures that ensure sufficient expertise is applied to
checking every aspect of the annual indexation
calculations submitted by the Contractor?

4.4.5

Does the section in the Contract Management Manual
setting out procedures in relation to payment of invoices
highlight the right of set off?

4.4.6

Does the Contract Management Manual include agreed
procedures for updating the Payment Mechanism when
required?

4.4.6

Are the systems for monitoring performance integrated
with the systems for checking invoices and making
payments as and fully documented in the Contract
Management Manual?
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Ref No.

Issue

4.4.7

Does the Contract Management Manual include
appropriate procedures to ensure utility costs and NNDR
and any other regular payments other than the Unitary
Charge are paid for according to the Contract?

4.4.8

Does the Contract Management Manual include
appropriate procedures for payments relating to landfill
costs as a sub-element of the section dealing with the
Payment Mechanism? Does it also highlight the need to
alert the Authority’s Finance Department as soon as
possible regarding the impact of any changes in the tax
rate?

4.4.9

Does the Contract Management Manual provide a
reference to the relevant sections of the Contract and set
out the procedures for dealing with the annual
reconciliation process?

4.4.10

Does the Contract Management Manual highlight the need
for the Contract Management Team to ensure any
amounts claimed by the Contractor in respect of VAT are
actually payable by the Authority under the Contract?

4.5.1

Does the Contract Management Manual document the
system the Contract Management Team should follow in
relation to reviewing the Contractor’s monitoring reports
and the direct monitoring of performance?
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Ref No.

Issue

4.5.1

Does the Contract Management Manual highlight the fact
that, as the Authorised Process Regulator, the EA will
monitor the plant’s emissions performance on a regular
basis to assess whether it is complying with its
Environmental Permit (EfW facilities only)?

4.5.2

Does the Contract Management Manual highlight the need
to enforce the contractual position in relation to deductions
and include procedures for reminding the Contract
Management Team of this point at regular intervals?

4.5.3

Does the Contract Management Manual provide a clear
reference to the full definition of Excusing Causes and the
time limit for the Contractor to make a claim for relief?

4.5.4

Does the Contract Management Manual clearly state the
cap on deductions and set out which deductions are
subject to the cap? Is that cap built into the logic of the
payment spreadsheet?

4.5.5

Does the Contract Management Manual highlight the
definition of Relief Events and include procedures for
ensuring the staff responsible for checking claims for relief
fully understand the definition and contractual provisions
relating to Relief Events?
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Ref No.

Issue

4.5.6

Does the Contract Management Manual include an up to
date Business Continuity Plan capable of being deployed
at short notice during a period of pressure? Are there
procedures for reviewing the Plan at least annually to
assess the end for any update?

4.5.7

Does the Contract Management Manual highlight the risks
involved and set out the approval process for any decision
by the Authority to exercise its Step In rights?

4.5.8

Is the exact wording of the contractual definition of
Contractor Default included in the Contract Management
Manual together with the internal procedures to be
adopted if it appears likely that a Contractor Default may
arise? Does the Manual set out how the resources
implications of a Contractor Default will be managed?

4.5.9

Does the Contract Management Manual include a section
on Persistent Breach that sets out the definition of a
relevant breach and highlights the need to seek input from
the Legal Department?

4.5.10

Does the Contract Management Manual highlight the need
to seek input from the Legal Department as soon as it
appears a possibility that an event of Force Majeure has
happened or will happen and include appropriate
references to the Authority’s business continuity
procedures?
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Ref No.

Issue

4.6.1

Does the Contract Management Manual highlight the
obligation on the Contractor to confirm certain details of
third party or off-take contracts with the Authority and
include procedures for assessing whether the Contractor is
complying with its contractual obligation?

4.6.2

Does the Contract Management Manual include
comprehensive procedures for checking each aspect of
the calculation of the Monthly Payment including any
deduction for a Third Party Income share and for
investigating an unexplained reduction?

4.6.3

Does the Contract Management Manual provide a clear
reference to the parts of the Contract dealing with the
sharing of electricity and/or heat revenues and set out
procedures for confirming that the Authority is receiving
the benefit of any shares to which it is entitled?

4.6.4

Are the arrangements for the Contract Management Team
to monitor Third Party Income sharing set out in the
Contract Management Manual?

4.6.5

Does the Contract Management Manual highlight any
profit share arrangements not integrated into the Payment
Mechanism and allocate responsibility for reviewing the
periodic calculations to a specified member of the Contract
Management Team?
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Issue

Compliance with Guidance

5. Contract Administration
5.1.1

Does the Contract Management Manual include a
summary of the key dates relating to the one-off, or
relatively infrequent, contract administration processes?

5.2.1

Does the Contract Management Manual set out the
procedures relating to the register of changes to the
Contract?

5.2.2

Does the Contract Management Manual identify any Best
Value provisions in the Contract that are no longer
applicable and signpost any advice received from the
Legal Department on the interpretation of the Best Value
provisions?

5.2.3

Does the Contract Management Manual highlight the need
to notify WIDP in advance of any significant Contract
Change? (PFI contracts only)

5.3.3

Are the details of the sharing mechanism for any cost
reductions generated by a Contractor Change set out in
the Contract Management Manual?

5.4.2

Are the different types of events that can constitute
Compensation Events highlighted in broad terms in the
Contract Management Manual?

5.5.3

Does the Contract Management Manual set out the
mechanism for handling Changes in Law?
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Ref No.

Issue

Compliance with Guidance

5.6.4

Are the services which come within the market testing
regime set out in the Contract Management Manual? Are
dates and timings for future value testing exercises
included?

5.7.2

Does the Contract Management Manual identify the
Required Insurances and summarise the nature of the
cover, including its period of application?

5.7.6

Are the review dates in the Insurance Review Procedure
set out in the Contract Management Manual?

5.9.2

Does the Contract Management Manual highlight the
maintenance provisions in the Contract, and what to do if
the Contractor is not complying with these provisions?

5.9.3

Does the Contract Management Manual highlight the
Contractor’s obligation to update the list of Equipment
necessary to provide the Services?
6. Managing Relationships

6.2.1

Are details of the formal meetings between the Contractor
and the Authority set out in the Contract Management
Manual, including the frequency, attendees, and agenda?

6.2.2

Does the Contract Management Manual set out the
practical arrangements required for the Liaison Committee
monthly meetings?
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Ref No.

Issue

6.2.3

Does the Contract Management Manual set out the
responsibilities of the Authority’s Representative? Are
succession arrangements covered?

6.2.4

Are the definitions of Authority Related Parties and
Contractor Related Parties appropriately explained in the
Contract Management Manual?

6.2.5

Does the Contract Management Manual contain the
correct up to date details for serving notices on the
Parties?

6.2.6

Are the contractual provisions on managing public
relations highlighted in the Contract Management Manual,
as part of the communications protocol?

6.3.6/
6.3.7

Does the Contract Management Manual highlight the
contractual obligations regarding waiver, consents and
approvals?

6.3.8

Does the Contract Management Manual set out the need
to manage continuing rights and obligations following
termination?

6.3.9

Does the Contract Management Manual highlight the
Authority’s rights in relation to changes in the
shareholdings in, and control over the Contractor, and set
out the management procedures for dealing with the
transition from one owner of the Contractor to the next?
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Ref No.

Issue

6.3.10

In the case of assignment by the Authority, are the
relevant contractual provisions for Authority Default
flagged up in the Contract Management Manual?

6.3.11

Is the process for appointing a new Sub-Contractor set out
in the Contract Management Manual?

6.3.12

Does the Contract Management Manual highlight the
indemnities that operate for the Authority’s benefit?

6.3.13

Does the Contract Management Manual highlight the
contractual provisions in relation to the conduct of claims?

6.4.2

Is a communications protocol which facilitates the
coordination of communications between the parties
included in the Contract Management Manual?

6.6.2

Does the Contract Management Manual include a
Communications Strategy for communicating with
stakeholders? This should have been in place for the
procurement period of the project and should be revised
for the post close period. Are procedures in place for
reviewing and updating the Communications Strategy in
the future?

6.6.7

Are there provisions in the Contract Management Manual
which stress the importance of monitoring the Contractor’s
compliance with its obligations in relation to the visitor
centre?
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Ref No.

Issue

Compliance with Guidance

6.6.9

If the Authority owns or has an interest in a LAWDC are
the relevant issues addressed in the Contract
Management Manual?

6.6.10

Does the Contract Management Manual incorporate the
issues regarding the Authority’s relationship with
WIDP/Defra?
7. Knowledge Management And Transfer

7.1.4

Is a comprehensive knowledge management strategy
included in the Contract Management Manual?

7.2.5

Does the Contract Management Manual set out how to
review and interpret the reports produced by the
Contractor?

7.2.5

The Authority may be required to disclose details relating
to the Contract and/ or the performance of the services in
public documents or in specific reports to other public
bodies – does the Contract Management Manual
incorporate a log of these requirements, and a process for
updating this log?

7.3.1

Is a clear and considered strategy in relation to IT
documented in the Contract Management Manual?

7.4.5

Does the Contract Management Manual include a
handover protocol for when a member of staff departs and
when a new one joins?
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Ref No.

Issue

7.5.3

Are any processes which relate to the production and audit
of the Authority’s annual accounts that impact upon the
contract management function documented in the Contract
Management Manual?

7.6.3

Does the Contract Management Manual include
appropriate procedures for monitoring the Contractor’s
compliance with the contractual provisions for amending
the contractual documents?

7.6.4

Does the Contract Management Manual record the
arrangements for storing and updating the financial
model?

7.6.5

Is there a plan which sets out what will happen in relation
to the handover of all relevant documents on termination
or expiry included in the Contract Management Manual?

7.7.3/
7.8.3/
7.9.3

Does the Contract Management Manual document the
process to be adopted for monitoring the Contractor’s
compliance with the Confidential Information, Data
Protection and Intellectual Property provisions?

7.10.3

Are internal management processes set out in the
Contract Management Manual for ensuring that requests
for information are dealt with within the time limits required
under the Freedom of Information and Environmental
Information legislation? Does one person have lead
responsibility for requests for information?
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Ref No.

Issue

Compliance with Guidance

8. Preparing for the End of the Contract
8.1

Does the Contract Management Manual make it clear that
additional legal input should be sought as soon as
termination is under consideration?

8.2.1

Does the Contract Management Manual set out the
processes and procedures for developing a Contract
Expiry Plan well before expiry?

8.2.2

Are procedures set out in the Contract Management
Manual which highlight the importance of agreeing and
logging any changes to the expiry date as and when they
arise?

8.2.3

Does the Contract Management Manual make it clear that
when considering whether to extend the Contract, the
Authority must consider the procurement law implications,
and the commercial implications?

8.2.3

Does the Contract Management Manual make it clear that
the Authority should have a genuine choice between
extending the Contract and procuring a new one?

8.2.8

The Contract Management Manual should list those parts
of the Contract that will continue to apply after expiry, and
state how these will be managed – is this the case?
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Ref No.

Issue

8.3

Does the Contract Management Manual state the
significance of a decision to terminate the Contract early,
and the fact that a decision to terminate should be made
by the same decision making body as that which decided
to enter into the Contract?

8.4

The Contract Management Manual must document
procedures that ensure that the Authority does not lose the
right to break the Contract simply by virtue of missing the
deadline for notifying the Contractor – is this the case?

8.5

Does the Contract Management Manual specify robust
arrangements that mitigate the risk that invoices are not
paid by the Authority on time, or waste is delivered in such
a way as to prevent the Contractor performing its
obligations under the Contract?

8.6

The Authority’s Finance Department should be involved in
the decision whether to terminate the Contract for Force
Majeure – does the Contract Management Manual
stipulate this?

8.7

Does the Contract Management Manual address
scenarios where the first application for planning
permission is refused?

8.8.1

Are there procedures documented in the Contract
Management Manual which monitor whether the
Contractor may trigger, or is actually in, Contractor
Default?
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Ref No.

Issue

8.8.3

Does the Contract Management Manual state that
elements of the definition of Contractor Default may be
subject to rectification periods?

8.8.4
8.8.5

&

Compliance with Guidance

Does the Contract Management Manual make it clear that
additional legal resource will be required when terminating
for Contractor Default?

8.9

The Contract Management Manual should cover early
termination for corrupt gifts and fraud, and breach of the
refinancing provisions – is this the case?

8.10

Does the Contract Management Manual detail what should
happen if a Contract becomes unenforceable due to a
decision of a Court following an application for judicial
review or an audit review?
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2 PURPOSE OF THE PROJECT INITIATION DOCUMENT
This document has been produced to define the project, and forms the basis for its
management and an assessment of overall success. It addresses the following fundamental
aspects of the project:
•

What the project is aiming to achieve

•

Why it is important to achieve the stated objectives

•

Who will be involved in managing and delivering the project, and what their
responsibilities are

•

How and when it is all going to happen

This ensures that the project has a structured framework for delivery. Once approved by
Project Board it forms a ‘baseline’, allowing the Project Manager and Project Board to
assess progress. The document also measures whether the project was successfully
managed and delivered.

Guidance on managing a residual waste treatment contract

225

Appendices:

3 BACKGROUND
The Residual Waste Treatment Project was initially instigated due to rising Landfill Tax costs
and the need for local authorities to meet European and Government targets with regard to
landfill diversion. In response to these targets the Council developed the Waste Strategy.
The key aspiration is to become a zero waste city, to reduce, reuse, recycle and recover
value from all waste and for waste to become a resource.
It was widely acknowledged that recycling alone would not be sufficient to achieve the
necessary diversion from landfill and that waste needed to be treated as a resource. To this
end, the Council initiated the formal ‘Waste Solution Project’ as the mechanism for
determining and delivering its Waste Strategy in relation to the achievement of recycling and
landfill diversion targets. The Residual Waste Treatment Project is one element of this
programme of projects, which incorporate the delivery of new recycling, composting and
residual waste treatment facilities, providing a package of enhanced recycling services for
the city, and changing the future of waste collection and disposal by moving away from
landfill.
In order to determine the appropriate requirements for procurement an Outline
Business Case (OBC) was prepared, which amongst other things identified, a Design
Build & Operate PPP Contract using the Competitive Dialogue process. To ensure a
smooth transition from procurement prior to financial close through to service
commencement and beyond this document describes how the Transition Plan and the
Contract Management Manual will be developed.
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4 PROJECT DEFINITION
4.1

Project objectives

•

To develop a framework for management of the contract and a system for contract
documentation management.

•

To develop a programme for tasks to be completed.

•

To optimise project performance, seek continuous improvement and deliver value for
money.

•

To define clear lines of responsibility and authority.

•

To develop effective working relationships both internally to the Council and with the
Contractor in relation to the project.

•

To allocate responsibilities

•

To develop a Contract Management Manual

•

To develop systems and standards by which the project can be delivered.

4.2

Project scope

The following items will be included within the scope of the project:

•

Development of a Transition Plan

•

Planning for contract management prior to contract signature

•

Development of contract management systems during the Planning Phase of the
Contract

•

Development of contract management systems during the Works phase of the Contract

•

Development of contract management systems during the Commissioning phase of the
contract

•

Development of contract management during the Services phase of the Contract.

4.3

Exclusions

The following items will not be included within the scope of the project:
•

Anything not related to the drafting of the Transition Plan or Contract Management
Manual will be excluded from this project.
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4.4

Project deliverables and / or desired outcomes

The following products and milestones will be delivered as part of the project:
•

4.5

This project will ensure a timetable & structured approach is produced to ensure the
successful and timely delivery of the Residual Waste PFI contract. This will be ensured
by the production of all elements detailed in 4.2 of the Project Scope above and the
detailed list of tasks highlighted in the Transition Plan Appendix 1 to this report.
Constraints

The following restrictions have been identified as constraints for the project:
•

Restrictions on time of all members of the Environment & Neighbourhoods and PPPU
project teams.

•

Timely availability and access to both internal and external advisors when required.

4.6

Interfaces and dependencies

The following interfaces have been identified:
•

WIDP/ Defra/ HM Treasury

•

Waste Operations department

•

Recycling & Waste Contracts Team

•

PPPU

•

Advisors external and internal (legal, finance, technical, CDM, Health & Safety, ICT,
Environment, Energy Unit)

•

The Councils Planning team

•

The Councils Design Review process

•

Communications with all stakeholders including general public and members.

4.7

Assumptions

The following items have been identified as assumptions:
•

The work will be led by Environment & Neighbourhoods Residual Waste Project Team
which consists of 3 full time members of staff who currently also undertake other duties
both in relation to this and other projects.

•

Support and input will be provided by the PPPU Project Team as required and indicated
in the Transition Plan.
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•

Support will also be provided where required by other advisors both internal and
external to the Council.
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5 PROJECT ORGANISATION STRUCTURE
5.1

Governance structure

The corporate project governance structure is outlined at Appendix 2.
The Residual Waste Treatment Project has a dedicated Project Board. The specific Project
Governance details and board members are detailed at Appendix 3. Roles and
Responsibilities
The Project Team is made up of members of both The Environment & Neighbourhoods
Residual Waste Treatment project Team and The Public Private Partnerships Waste Team.
The roles and responsibilities of the key team are outlined in Appendix 4.
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6 PROJECT APPROACH
The Transition Plan and Contract Management Manual will be developed in line with WIDP
guidance for Waste PFI Contracts.
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7 Transition / PROJECT PLAN
The Transition (Project) Plan is a ‘dynamic’ document and will be updated at various stages
of the project. As such, it is attached as Appendix 1.
7.1

Project budget

[In addition to the schedule, the Project Plan should also detail the funding allocated to tasks
and activities. Costs should be monitored on an ongoing basis, with actual spend compared
against the forecasted figure (a budget update report should be included as part of the
monthly Highlight Report).]
7.2

Project tolerances

[Tolerances are permissible deviations in time, cost, quality, scope, benefit and risk, agreed
between the Project Board and Project Manager. These should be outlined in the Project
Plan.
If the variance exceeds the agreed tolerance, then an Exception Report should be produced
for consideration by the Project Board. This report should list the available options with a
recommendation on how the project can proceed. An Exception (also referred to as
contingency) Plan will replace the current plan reflecting the option selected.
Please consult the guidance document for further information on Exception Reporting, or
alternatively contact the Programme and Business Management Office.]
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8 PROJECT CONTROLS
A monthly update will be provided to Project Board on progress of the project this will
include;
8.1

Reporting

A section on the Transition Plan and Contract Management manual will be included in the
highlight report.
8.2

Risk management

A section will be included on the Project Risk log relating to Contract Management this will
be maintained by the Project Manager and Project Team and reviewed at Project Board and
Team meetings. Where required, risks will be escalated appropriately for decision-making
purposes.
8.3

Issue management and Change Control

A section will be included on the Project Issues log relating to Contract Management this will
be maintained by the Project Manager and Project Team and reviewed at Project Board and
Team meetings. Where required, risks will be escalated appropriately for decision-making
purposes.
A separate Change Log will also be maintained to record any proposed modifications to the
specification.
8.4

Communication Plan

A Project Communication Plan will be maintained. A revised Stakeholder Analysis will be
undertaken to identify any changes in the project’s ‘Communities of Interest’ for this stage of
the project.
The Communication Plan will be produced by the Communications work stream.
8.5

Quality management

A Quality Plan will be developed; to formally record how the quality of project deliverables
will be reviewed and to ensure expectations are being met. The Quality Plan will be referred
to at key points throughout the project, with progress assessed at Project Board and Team
meetings.
Gateway Reviews have been undertaken on the main Residual Waste Treatment Project
and will continue to be undertaken as required. No specific gateway review is anticipated for
this project. Specific reference should be made to Gateway Reviews.
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8.5.1

Configuration Management

[Describes the process employed to control the planning, identification, control, protection,
status accounting and verification of the project’s products. This process is normally
supported by software tools. The Configuration Management Plan forms part of the Quality
Plan and should be maintained in accordance with agreed Unit standards.
For advice and guidance on producing a Quality Plan please consult the supporting
documentation, or alternatively contact the Programme and Business Management Office.]
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9 LESSONS LEARNED
A Lessons Learned Log will be developed to record any management / quality processes
that went well or could be improved (and how). The Log will be updated at the end of each
stage or as lessons arise. Following project close, the log will be formally transcribed as a
Lessons Learned Report.
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10 REQUIREMENTS SPECIFICATION
[Detailed descriptions of the products to be produced as part of the project are issued to
project teams in the form of ‘Output Specifications’.
The specification should provide instructions (from the user) concerning the characteristics
of the product, from its appearance to its composition and functionality. Specific reference
should be made to any internal / external quality standards or criteria (e.g. ISO).]
Detailed Product Output Specifications are attached separately [LINK REQUIRED].
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Appendix D - The Transition Plan
The plan should cover the period from its adoption up to at least 15 months after Service
Commencement. It should include:
General
1. the project objectives for the Transition Period;
2. a list of key deliverables to be produced;
3. the project approach (defining what, where, when, how, who) for each phase of the
Transition Period i.e. Procurement, Planning, Construction, Operations;
4. the proposed approach in relation to supporting the Contractor in securing planning
consent;
5. detail of any constraints on the Authority and/or the project e.g. due to the Authority’s
dual role as both the Waste Disposal Authority and the Local Planning Authority?
6. details of the Authority’s resources (internal and external – who and when they will be in
place); including the plan for dealing with any business case requirement to secure
resources;
7. a timetable for the Transition Period, based on clearly stated and realistic assumptions
and agreed with the Contractor and incorporating any key dates defined in the Contract
and a reminder system;
8. plans for the move to appropriate accommodation (including making sure equipment/
software is in place);
9. a list of contact details for the key personnel within the Authority, key stakeholders,
Contractor and Sub-Contractors as appropriate;
10. finalisation and documentation of the contract management systems including:
a. reporting systems; and
b. a knowledge management strategy;
11. plans for assembling and managing a library of project information;
12. arrangements for and timings of meetings throughout the Transition period including post
Contract signature meetings and pre service commencement meetings;
13. the approach to risk and issue management including those identified but not resolved in
the procurement period;
14. a plan for managing stakeholder expectations over the Transition Period;
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15. the plan for liaising with the bidder to identify and address any linkages between the
Authority’s Transition Plan and with the Bidder’s mobilisation plan;
16. a plan for managing relationships with existing disposal/treatment Contractors (e.g.
landfill, interim treatment, transfer station operators etc) potentially including giving notice
to existing Contractors of the end of the relevant Contract;
17. contingency arrangements required during this high risk phase;
18. agreement of notice periods with existing Contractors are identified in advance; and
19. plans for the trial running of the Payment Mechanism/performance monitoring system.
Planning period
20. identification of any milestones; and
21. details of how the CDM Regulations will apply prior to Contract signature.
Construction period
22. the approach to be taken to monitoring the Works, and
23. how the construction/operations interface will be managed on those sites that continue to
receive waste while construction works are ongoing on the same site. This is a key issue
that requires close liaison between WDA, WCA, operator and construction contractor. A
clear project plan is required.
Commissioning period
24. a familiarisation programme for users so that they understand the services they can
expect;
25. plans for making commissioning tonnages available to the Contractor; and
26. plans to ensure relevant stakeholders (e.g. WCAs) know what contingency plans are in
place.
Service Commencement
plans for liaison with the Contractor and other key stakeholders to iron out teething
difficulties.
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Appendix E - Key dates and time limits
The table below defines those key dates relating to the project that are either important in
terms of the overall delivery programme or that have a contractual consequence if there is a
delay. It is the same as that found at Schedule 8 of the WIDP Contract, except an additional
column is added to insert any comments from the Contract Management Team.
It is also worth having an understanding of key dates in the Sub-Contracts, particularly the
Construction Sub-Contracts. For example, longstop dates in this context will typically be later
in the Contract than in the Construction Sub-Contract, but the Contract Manager needs to be
aware of the latter dates owing to potential consequences, e.g. contractor default under the
Construction Sub-Contract leading to Contractor Default under the Contract.
Date
Milestone

[unless
expressed
otherwise, can be
either a fixed date or
on a time elapsed
basis]

Contractual
consequence

[e.g.
who
is
responsible
for
monitoring this date]

Financial Close
[Interim
Services
Commencement
Date]
Planning
–
preparation and pre
application
discussions
Environmental Permit
– preparation and pre
application
discussions
Planning
–
submission
of
Planning Application
Planning Application
Longstop Date

Failure
to
submit
Planning Application by
Planning
Application
Longstop Date is a
Contractor Default

Environmental Permit
–
submission
of
Environmental Permit
Application
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Date
Milestone

[unless
expressed
otherwise, can be
either a fixed date or
on a time elapsed
basis]

Contractual
consequence

[e.g.
who
is
responsible
for
monitoring this date]

Judicial review or
challenge
period
assumed
Where the Contractor
fails to achieve Planning
Permission or to secure
an Environmental Permit
by
the
Planning
Permission
Longstop
Date:

Planning Permission
Longstop Date

Planned
Works
Commencement
Date

(a) in the case of
planning
failure,
the
Authority is obliged to
terminate the Contract
pursuant to paragraph
3.5 of Schedule 26
(Planning) or to require
the Contractor to submit
a Revised Project Plan;
(b) in the case of failure
to
secure
an
Environmental
Permit,
the Authority is obliged to
terminate the Contract
pursuant to paragraph
11.1.5 of Schedule 27
(Approach to Permit
Risk)
Failure to commence the
Works by [
] Months
after the Planned Works
Commencement Date is
a Contractor Default

Works Period
Commissioning
Period
Planned Readiness
Date
Planned Acceptance
Date
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Date
Milestone

[unless
expressed
otherwise, can be
either a fixed date or
on a time elapsed
basis]

Contractual
consequence

[e.g.
who
is
responsible
for
monitoring this date]

Planned
Services
Commencement
Date
Readiness Longstop
Date

[ ] Months after
the
Planned
Readiness Date

Acceptance Longstop
Date

[12] Months after
the
Planned
Services
Commencement
Date

Expiry Date

The [
]
anniversary of the
date
of
this
Contract
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Appendix F – Example of team organogram
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Contract Management Structure and
obligations
[Core team objective to be substantially
independent on specialist advisers]

Head of Waste
Management

Client Team

Client Team

Duties to manage service delivery including:•
Validating performance,
deduction/remedies, and payment
•
Manage interfaces with other
contracts/stakeholders
•
Routine adjustments and optimisation of
the contract
•
Relationships , informal disputes and record
keeping
•
Communications
•
Reporting
Capabilities
•
Good working understanding of all aspect of
the contract, the interconnection and full
implications
•
Lead specialist support and able to establish
commercial positions for 90% of issues
without specialist support
•
Able to represent the Council effectively on
Specialist
Advisers
all contract matters
Duties to support adjustments to the
contract:•
Annual Indexation
•
Profit Sharing
•
Third Party Income sharing
•
Authority Changes
•
Compensation Events
•
Changes in Law
•
Benchmarking and Market Testing
•
Insurance
•
Refinancing
•
Staff and Pensions Issues
•
Termination (natural or early)
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Assistance
Comms

Contract
Manager
(1xFTE )

Deputy
Contract
Manager
(1xFTE )

Directorates
Support

Central
Procurement
Finance
Manager
(0.5-1xFTE )

External Advisers

Finance

Finance

Legal

Legal

Planning

Planning
Technical
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Appendix G – Waste Acceptance Protocol
See the next page for an example of a Waste Acceptance Protocol (here called a Waste Reception Protocol) from West London Waste
Authority.

Guidance on managing a residual waste treatment contract

244

Appendices:

Guidance on managing a residual waste treatment contract

245

Appendices:

Appendix H – Health impact of EfW
In 2009, the Health Protection Agency published an updated position statement64 and noted
that modern, well-managed waste incinerators will only make a very small contribution to
background levels of air pollution “provided they comply with modern regulatory
requirements, such as the Waste Incineration Directive, they should contribute little to the
concentrations of monitored pollutants in ambient air.” The report also stated that a review of
scientific evidence suggests air pollution from modern EfW plants make up less than one per
cent of the country’s particulate emissions, while industry and traffic accounts for more than
50 per cent.
Prior to the HPA report, a review of the evidence on the health effects of household waste
treatment and disposal was commissioned by Defra in 2004. It considered incidences of
disease around modern Energy from Waste plants and also four review papers looking at
the health effects of Energy from Waste plants. The report considered cancer, respiratory
disease and birth defects and found no evidence for a link between the incidence of these
diseases and modern Energy from Waste plants.

64

The HPA Position Statement was incorporated into a report entitled “the Impact on Health of
Emissions to Air from Municipal Waste Incinerators” which was published in February 2010 and is
available by copying and pasting the following link:
http://webarchive.nationalarchives.gov.uk/20140714084352/http://www.hpa.org.uk/webc/HPAwebFile/
HPAweb_C/1266228112244
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Appendix I – Authority obligations in relation to a
typical residual waste contract
See below for a non-exhaustive list of Authority obligations. There may well also be
additional project specific obligations, and the Contract Manager should refer to the
provisions of the Authority’s Contract for the complete obligations.
•

Consult with the Contractor if proposing to replace the Authority’s Representative.

•

Perform the Authority’s Representative functions if the post is vacant or if such person is
unable to perform those functions.

•

Comply with various land issues, e.g. assisting the Contractor in responding to
requisitions raised by HM Land Registry.

•

Notify the Contractor of any items used or stored by it or an Authority Related Party at
the Site(s) and which should be included in the COSHH register.

•

Comply with its contractual obligations in the context of planning and permitting.

•

Procure that the Authority’s Representative instructs the Contractor on the action it
requires the Contractor to take on the discovery of fossils, antiquities etc during the
Works period.

•

Observe its duties under the CDM Regulations.

•

Comply with all relevant site rules if exercising the right to inspect the Works.

•

Deliver or make available Contract Waste for the purposes of testing and commissioning
and then from the Service Commencement Date as required under the Contract.

•

Respond as required by the Contract (i.e. trigger the Change Protocol or the DRP) in
response to a notice issued by the Contractor claiming there has been a Material
Departure from the WCA Baseline.

•

Follow the notification and good faith requirements when setting a date to carrying out a
survey of the Assets to check maintenance.

•

Minimise disruption during surveys, etc.

•

Timely payment of sums due, e.g. Unitary Charge / Termination scenarios / Changes
agreed / Enhancements, etc.

•

Not to withhold payment of irrecoverable VAT, but only to the extent that it arises as a
result of a Change in Law.

•

Issues surrounding acts and omissions of Authority Related Parties which cause delay,
etc.

•

Obligations under the CDM Regulations.
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•

Issues surrounding the Head Lease if it is forfeited following a breach by the Authority of
its tenant covenants.

•

Unforeseen ground conditions and/or Contamination which exist in any parts of the
Site(s) which are under existing buildings as at Financial Close.

•

Responsibility for costs if the Right to Open Up shows no defects.

•

Assist the Contractor in responding to any requisitions raised by HM Land Registry.

•

Comply with obligations set out in Schedule 26 (Planning) and Schedule 27 (Approach
to Permit Risk).

•

Not to resist reasonable changes to the Basic Design Proposals.

•

Reimburse the Contractor for the payment of Landfill Tax.

•

Respond to reasonable contractual requests of the Contractor.

•

Provide appropriate Notices/Information, etc.

•

Not to inhibit access to the Site.

•

Use reasonable endeavours to complete the Tender Process as soon as practicable.

•

Comply with obligations under TUPE and indemnify the Contractor appropriately.
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Appendix J – Example of Contract Manager job
description
***************************************************************
Service area: Streetscene
Section: PFI Waste Management Project
Post Title:
Contract
Manager
(Client
Team)
Grade/Scale:
TBA
****************************************************************
About the Post
The Streetscene Service of Anywhere Council provides a comprehensive range of customer
focussed services to residents and businesses of Anywhere including refuse collection,
street cleansing, waste disposal and highway maintenance.
Anywhere District Council is determined to deliver a long term, sustainable solution for its
waste management needs in order to improve its environmental performance and to protect
itself against rising costs.
Anywhere District Council has successfully negotiated a 25 year contract with a private
sector provider to design, build, finance and operate capital intensive facilities that will
ensure maximum recycling and diversion from landfill of the residual waste generated by the
Council.
Construction of the new facilities is expected to begin in later this year with completion in the
financial year 2015/16. Service commencement will begin following commission of the last
facility to be built under the contract but extensive involvement throughout the works period
will also be required
The Contract Manager will be responsible for the strategic leadership and management of
the waste management contract including providing the Client Project Management activity
during the capital build projects. A Waste Project Board comprising Executive Directors,
Senior Officers and Lead Cabinet Members will oversee the project throughout its
development and beyond.
This role will be based with the Streetscene Team in the Council House but travel throughout
the area will be expected for which a car allowance will be paid.
As part of this role you will be expected to undertake the following, non-exhaustive, activities:
•
Lead the Client Team.
•

Prepare a project plans, milestones, schedules and programmes detailing the key
stages of development and the key milestones.

•

Ensure the service provider's design proposals; build and technical specifications will
meet the required outcomes.

•

Ensure that all designs and specifications submitted by the service provider are verified
for quality and all technical/design calculations are checked.
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•

Agree, in consultation with the service provider a development timetable.

•

Agree, in consultation with the service provider, any necessary changes to the
development programme including the design proposals, build and technical
specifications.

•

Ensure that the construction and installation programmes meet the agreed
specifications and remains on programme.

•

Effective Project Management to ensure that service objectives and key performance
indicators are met.

•

Undertake costs analysis ensuring contractor costs are reasonable and within the terms
of the contract.

•

Provide an efficient, responsive, support service to the Client Management Team, and
the Project Board.

•

Monitor and record the standard and quality of the works provided, including the
collation and reporting of Key Performance Indicators and milestones.

•

Prepare and present reports and provide technical support and advice.

•

Perform risk and value management and cost control.

•

Working closely with the Service provider resolve any day to day issues as they arise to
ensure that the development remains on programme.

•

Act as principal liaison officer during the commissioning phases and acceptance testing
phases.

•

Client agent duties under CDM Regulations.

•

Prepare and present operational progress reports to the Client Team.

•

Perform an effective Client role throughout the period of the contract.

•

Monitor and record the standard and quality of the services provided, including the
collation and reporting of Key Performance Indicators and milestones.

•
Build a professional and responsible relationship with the Service provider ensuring
o
High professional standards
§
for the team and contract performance
§
are achieved in all area of activitiy e.g. monitoring, reporting, document management,
systems and processes, knowledge management,
o
all issues are dealt with effectively
o
the services continue to be provided to a high standard and in accordance with the
provisions of contract.
•
The above duties will be carried out in line with the relevant Council Policies
procedures,
initiatives
and
legislation.
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****************************************************************
Key Areas and Outcomes
1.
2.
3.
4.

Effective Project Management
Effective provision of development advice
Professionalism
Effective Team working and personal development

1. Effective Project Management
1.1 Develop a project management plan and ensure complete delivery in accordance with
the plan thereby ensuring that the development, at all times, remains on programme and
within budget
1.2 Identify and administer key tasks to ensure completion of the development projects in an
effective manner
1.3 Successfully negotiate, as required, with the service provider all dimensions of the
complex development project to support the desired outcomes of the Council.
1.4 Provide progress reports on a regular basis to the Client Team, and the Project Board

2. Effective Provision of Development Advice
2.1 Provide a comprehensive development advice service on all aspects of the construction
programme.
2.2 Provide an effective and innovative approach to overcome problems to ensure
successful delivery of the construction programme.

3. Professionalism
3.1 Ensure that all matters are dealt with and that all advice is presented in a professional
manner to a high standard
3.2 Ensure that all negotiations, consultations and communications with the service provider,
residents and business are conducted in a professional manner to a high standard
3.3 Maintain an awareness of existing, and new legislation (including potential legislation)
that may affect or influence the development project and the delivery of services and seek to
maintain a high degree of professionalism.

4. Effective Team Working and Personal Development
4.1 Identify and achieve personal targets and development needs and ensure effective
contribution to organisational goals.
4.2 Develop and maintain a positive working relationship with local residents, local
businesses, local councillors, the service provider and any nominated sub contractors, other
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Services, statutory undertakers, colleagues and partners and ensures that service standards
and service objectives are delivered in a courteous and professional manner.

Responsible to: The Head of Service (Streetscene)
Responsible for: Members of the Client Team
JD Reference Number
JD Prepared by
JD Amended on
Refers to Establishment

Competencies
In order to be shortlisted for this post, you will need to demonstrate using examples in your
application that you have the experience and competencies listed below. Competence may
be demonstrated through knowledge, experience, skills, education, abilities, training, work
and other activities. In your response you should describe the activity that you have chosen
to demonstrate your competency, describe what happened and what the outcome was.
For generic competencies you should show how you meet each competency area and not
each individual example.
For technical competency please ensure that each individual example is demonstrated.

Key: A – Application form, I – Interview

Personal Effectiveness (A/I)
Definition: Managing your own workload effectively to achieve agreed levels of performance
Examples of key actions:
Recognises the impact of own actions on others
Changes behaviour as required and tries new approaches
Displays effective time management skills
Able to direct and manage advisers and Independent Certifier
Good judgement skills
Negotiation skills
Able to think tactically, operationally and strategically in relation to waste and contact issues
Can oneself diligently to complex contract terms/arrangement to gain a good understanding
of all the issue and interrelationships
Good understanding of the commercial and service issues arising from the contractual
arrangement
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Capable of understanding complex modelling and evaluation methodologies
****************************************************************

Communication (A/I)
Definition: Communicate effectively to encourage good working relationships both internally
and externally
Examples of key actions:
Expresses self clearly and checks understanding
Listens effectively
Understands the aspirations and needs of key stakeholders
Acknowledges and values the views and opinions of others.

Leadership (A/I)
Definition: Communicating a clear sense of purpose, direction and approach to achieve the
objectives of the organisation.
Examples of key actions:
Takes the lead where appropriate.
Gains the confidence of colleagues
Earns the trust of others.

Customer Focus (A/I)
Definition: Ensuring that the customer receives the right service at the right time and in the
right manner
Examples of key actions:
Takes action to meet the needs of customers
Delivers the service in a friendly, professional and responsive manner
Recognises the need for change to meet continuing customer need and reacts accordingly
Canvasses the views of customers as a means of ensuring services continue to meet need
Stakeholder management

Continuous Improvement and Change (A/I)
Definition: Considers ways of doing things better and responds positively to change
Examples of key actions:
Is responsive to suggestions for improving service delivery
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Suggests ideas for on-the-job improvements
Contributes to and participates in implementing new ideas.
Takes the lead in implementing change when it is appropriate to do so
Able to undertake contract improvement and asset optimisation reviews
Can establish optimum positions amongst complex competing issues

Achieving Results (A/I)
Definition: Delivering the service to the agreed standards through the effective use of
resources and own professionalism
Examples of key actions:
Reacts quickly to a change in circumstances
Performs consistently to deliver a high standard and effective service
Meets the agreed quality standards and delivery outcomes for the service

Team Working and Partnership (A/I)
Definition: Demonstrating effective team working and understands the benefits of
Partnerships to all parties
Displays commitment and loyalty to the team and to the organisation
Contributes to a positive team spirit
Treats people with respect and fairness
Encourages openness and contributions from all Team Members
Builds an effective relationship with the service provider built around the principles of
partnership

Technical Competencies (A/I)
Specific requirements for this post.
Educated to degree level in related discipline with at least 10 years post qualification
experience or demonstrable experience in the waste management field with at least 10
years on the job experience.
Experience of working in a strategic partnership environment
Project management experience including planning, evaluating and delivering a series of
inter-related activities to achieve a specific end result within a set time-frame working to
formal project management methodology where necessary.
Ability to prepare financial forecasts and monitor to costs in relation to budgets, developing
and implementing corrective action plans where appropriate.
Experience of the Engineering and Service Contract conditions and the management of risk
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Raising early warnings of events and incidents and preparing corrective action plans and
delivery programme
Experience of negotiating with contractors and suppliers
Experience of working with contractors
Experience of working with complex technical and build specifications
Understanding of construction and procurement processes, contract administration,
technical language and information interpretating these for others.
The ability to manage the complexities of multi and single construction projects in a
commercial environment
Experience of developing service delivery programmes and action plans
Experience of recognising and reacting to prevent pollution of ground, air or water
Experience of working with IT applications
The ability to manage complex service contracts to achieve the desired outcomes.
Understanding of Health and Safety legislation, CDM regulations and all other statutory
instruments/legislation affecting the construction and waste management industry.

Effective skills and behaviours
Skills
Inclusive visioning
Project Management
Leadership
Breakthrough
thinking/brokerage
Team/partnership
working
within and between teams,
based on a shared sense of
purpose
Process management and
change management
Financial management and
appraisal
Stakeholder management –
including the ability to work
with local residents and
community groups

Behaviours
Ways of Thinking
Creativity
Strategic thinking
Open to change
Awareness of limitations

Ways of Acting
Entrepreneurial
Can-do mentality
Co-operation
Able to seek help

Challenging assumptions

Humility

Clear

Respect for diversity and
equal opportunities
Able to take action

Decisive
Respect for and awareness
of the contribution of other
professionals
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Having a shared sense of
purpose

To find out more about how we can support you and any enquiries
regarding this document / publication should be sent to:
Infrastructure Programme Director
Local Partnerships
Local Government House
Smith Square
London SW1P 3HZ
Tel: 020 7187 7379
Email: lpenquiries@local.gov.uk
www.localpartnerships.org.uk

Local Partnerships: the public sector delivery specialists
Local Partnerships, Local Government House, Smith Square, London SW1P 3HZ
020
7187 7379
I LPenquiries@local.gov.uk
@LP_localgov
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